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WILLIAM  BUCHANAN,  Esq.,  Advocate, 

SOLICITOR  0?  TITHES  IN  SCOTLAND ;   AND  ALSO  HER 

HAJE8TT*S  ADVOCATE  AND  SOLICITOR  IN  THE 

COURT  0»  TEINDS. 


EDINBURGH: 
BELL   &  BRADFUTE,   BANK   STREET. 

MDCCCLXII. 


TO  THE 

RIGHT  HON.  DUNCAN  M'NEILL, 

LORD  JDSTICE-OENERAL  OF  SCOTLAND,  AND  LORD  PRESIDENT 

or  THE  COURT  OF  SESSION. 

My  Lord, 

I  have  now  brought  to  a  close  the  present 
attempt  to  explain  a  department  of  the  law  supposed  to 
be  a  good  deal  involved  in  obscurity,  but  possessing  a 
peculiar  interest,  from  its  connection  with  the  past  his- 
tory of  our  country,  and  from  sharing  the  fate  of  the 
successive  revolutions  which  disturbed  those  eventful 
times.  I  now  avail  myself  of  your  kindness  in  placing 
the  work  under  the  patronage '  of  your  name,  and  so 

''4      "'* 

adding  my  humble  testiiQony  to  the  more  emphatic 
voice  of  public  opinion,  whi(ih  has  assigned  to  that 
name  an  eminent  place  among  those  distinguished  men 
who  have  guided  the  deliberations  of  the  Supreme  Court 
of  Law  in  Scotland,  and  who  can  only  cease  to  be 
remembered  when  the  law  itself  is  forgotten. 

I  have  the  honour  to  be, 
My  Lord, 
Your  Lordship's  most  obedient  humble  Servant, 

W.  BUCHANAN. 

33  DBTTMiioin)  Place,  Ncvemher  1862. 
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66,  line  8  from  bottom,  ybr  exportation  read  importation 
122,  line  10  from  bottom, /or  *  obitu'  read  *  obiter.* 
„    161,  note  2, /or  March  read  November. 
206,  note,  for  6tb  read  4th. 
214,  note, /or  Slst  Not.  reocf  2l8t. 
218,  note,  deleU  *  and.' 
288,  line  6, /or  edncation  read  situation. 
244,  note  l.fir  20th  read  24th. 
268,  note  l,for  Morrison  read  Thomson. 
286,  note  2, /or  1762  read  1742. 
824,  note, /or  Stair  read  Shaw. 
262,  line  16, /or  demolished  read  diminished. 
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TREATISE    ON    TEINDS. 


INTRODUCTION. 

Thb  origin  and  nature  of  Tithes,  or  Teinds,  as  they  are 
termed  in  this  country,  has  given  rise  to  many  learned 
disquisitions  and  to  much  opposition  of  opinion,  as  well 
as  great  diversity  of  practice,  in  the  various  states  of 
modem  Europe  in  which  the  institution  has  been  adopted. 
And  although  it  would  be  foreign  to  the  object  and  pur- 
pose of  this  work  to  enter  minutely  into  the  particulars 
or  merits  of  these  questions,  it  seems  essential  to  a  right 
tmderstanding  of  the  subject  of  it  to  premise  some 
account  of  the  nature  of  teinds  and  of  Church  property 
in  general,  as  established  in  this  country,  as  well  as  of 
the  changes  which  both  have  undergone,  by  legislative 
encu2tments  and  important  public  transactions,  in  the 
course  of  the  various  revolutions  which  befell  the  Church, 
until  these  matters  were  settled  upon  permanent  founda- 
tions. 

They  who  are  desirous  of  examining  more  minutely 
into  these  subjects  may  be  referred  to  the  elaborate  works 
of  Forbes,  Selden,  Connell,  and  other  well-known  treatises 
dedicated  to  that  subject,  where  the  various  questions  as 
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to  the  precise  time  and  manner  of  the  introduction  of 
tithes  into  Scotland,  the  mode  in  which  they  were 
possessed,  the  object  to  which  they  were  apph'ed,  and 
their  general  condition  and  history  prior  to  the  Eeforma- 
tion,  are  discussed  with  great  learning  and  research,  and 
traced  back  to  very  ancient  times.  But  besides  that 
these,  and  similar  inquiries  to  be  found  in  the  writings  of 
many  learned  authors,  are  more  matter  of  curiosity  than 
of  utility,  and  are  not  always  essential  in  explaining  the 
practical  state  of  the  existing  law,  the  inquiries  them- 
selves are  attended  with  great  doubt,  difficulty,  conflicting 
statements  and  documents,  and  are  frequently  lost  in  the 
darkness  of  a  remote  antiquity.  In  this  preliminary 
chapter,  therefore,  it  is  only  intended  to  give  such  a  view 
of  the  nature  of  the  Church,  its  institutions  and  property, 
the  events  connected  with  it,  and  the  changes  which  it 
has  undergone,  as  appears  necessary  to  the  due  explana- 
tion and  understanding  of  the  doctrines  and  principles  of 
the  law  as  now  established. 

Prior  to  the  Reformation,  the  Church  establishment  of 
Scotland,  like  that  of  other  Eoman  Catholic  countries, 
consisted  of  a  variety  of  dignitaries,  with  a  due  subordi- 
nation of  ranks,  and  all  governed  by  the  Pope  as  their 
head.  The  whole  clergy  were  divided  into  Secular  and 
Regular,  The  Secular  were  such  as  had  the  cure  of  souls, 
and  exercised  spiritual  jurisdiction  over  the  inhabitants 
within  a  certain  territory  or  province  assigned  to  them. 
The  chief  were  Archbishops  and  Bishops,  to  whom  all  the 
inferior  clergy  within  the  respective  dioceses  were  subject 
in  ecclesiastical  matters.  These  dignitaries  consisted  of 
— let,  the  Archbishop  of  St  Andrews,  who  was  Primate, 
and  the  Archbishop  of  Glasgow ;  2(2,  of  the  Bishops  of 
Edinburgh,  erected  in  1633,  Galloway,  Dunkeld,  Aber- 
deen, Murray,  Boss,  Brechin,  Dumblane,  Caithness,  the 
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Isles,  Argyle,  and  Orkney.*  The  church  of  the  diocese 
was  termed  a  cathedral,  and  its  affairs,  both  spiritual  and 
temporal,  were  administered  by  the  archbishop  or  bishop, 
with  the  assistance  of  a  chapter  or  council,  consisting  gene- 
rally of  a  dean  and  archdeacon,  who  presided  in  the  absence 
of  the  bishop,  and  aided  him  with  their  counsel,  when 
necessary,  and  a  stated  number  of  prebendaries,  who 
derived  their  name  either  from  a  proebendo  auxilium  aut 
conailitim  Epiacopo  vel  Decano,  which  was  their  duty,  or 
from  the  prebends  or  portions  of  the  Ohurch  patrimony 
allotted  for  their  subsistence. 

Next  in  degree  to  bishops  and  their  subalterns,  among 
the  secular  clergy,  were  Provosts  or  Pra^epoeiti,  some  of 
whom  were  governors  of  colleges  instituted  for  the 
instruction  of  youth.  Others  were  the  heads  of  collegiate 
churches,  of  which,  they  had  the  superintendence.  These 
churches  were  fotmded  by  laymen,  and  in  their  method  of 
administration  connected  with  bishoprics,  being  managed 
by  the  provost,  with  a  council  of  canons  or  preben- 
daries.' 

Hectors,  otherwise  termed  Parsons  or  Presbyters,  were 
such  as  had  their  charges  confined  to  particular  parishes 
or  congregatfoiiB,  '^hich  were  termed  parsonages,  with  cure 
of  souls.  Vicars  did  duty  in  the  parish  churches  originally 
without  cure,  but  latterly  vested  with  that  duty,  and  paid 
by  the  smaller  or  vicarage  tithes.' 

The  Eegular  clergy  were  such  as  had  no  cure  of  souls, 
but  were  consecrated  to  a  life  of  retirement  and  devotion, 
and  were  so  termed  from  the  vows  and  the  strict  rules  pre- 


^  Keith's  Catalogae  of  Scotch  Bishops,  &c. 

2  8potiiswood*8  History — Appendix,  List  of  the  Archbishops  and  Bishops 
of  Scotland. 

3  Forbes  on  Tithes,  c.  8,  §  18 ;    Spottiswood's  Account  of  Religious 
Houses,  p.  16.    Appendix  to  Hope's  Minor  Practice,  p.  618. 
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scribed  to  them  by  the  institutions  of  their  several  orders. 
Of  these  there  were  numerous  examples  of  various  deno- 
minations of  monks,  friars,  and  nuns  dispersed  over  Scot- 
land, following  the  rules  of  the  different  saints  in  honour 
of  whom  the  society  was  instituted,  or  such  as  were 
approved  of  by  the  Pope.  They  were  bound  (except  as  to 
the  friars)  to  constant  residence  within  their  monasteries 
or  religious  houses;  and  unless  when  despatched  upon 
special  missions,  the  members  resided  under  the  same 
roof,  and  subsisted  in  common  upon  the  alms  or  donations 
of  individuals,  or  upon  the  produce  of  their  lands  and 
other  property,  of  which  large  gifts  were  bestowed  upon 
them  by  kings,  noblemen,  and  others.  They  lived  under 
the  immediate  superintendence  of  a  Prior  or  Prioress, 
and  these  were  subject  to  the  Abbot  or  Abbess,  although 
there  were  many  instances  of  independent  establish- 
ments termed  priories,  under  the  sole  government  of 
a  prior  or  prioress.  Many  of  those  abbots  or  priors 
were  exempted  from  the  jurisdiction  of  the  bishops, 
and  were  included  with  them  under  the  general  name  of 
Prelates.  These  were  styled  Mitred  Abbots  or  Priors, 
who  became  lords  of  parliament  in  virtue  of  their  tempo- 
ral baronies  or  lordships,  and,  along  with  the  bishops, 
composed  the  Spiritual  Estate. 

In  Scotland  many  chapels,  chaplainries,  or  collegiate 
churches,  were  founded  by  the  king,  nobles,  or  influential 
persons,  and  endowed  with  large  grants  of  lands  and  teinds. 
They  consisted  of  a  Dean  or  Sub-dean,  and  various  Chap- 
lains or  Prebendaries,  and  were  devoted  to  religious  offices 
and  duties,  which  consisted  chiefly  in  singing  the  cano- 
nical hours,  or  saying  masses  for  the  souls  of  their  founders 
or  their  predecessors.  There  were  also  hospitals  or  monas- 
teries, founded  by  the  Hospitallers  and  Knights  Templars 
of  St  John  of  Jerusalem,  for  the  redemption  of  captives. 
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and  the  protection  of  strangers  and  pilgrims  from  the  Infi- 
dels. These  were  exempted  from  the  jurisdiction  of  the 
hishop,  being  subject  to  the  immediate  authority  of  the 
Pope,  and  endowed  with  various  other  privileges.  Their 
lands  are  at  the  present  day  called  Temple-lands  or  St 
John's  lands  or  crofts. 

All  ecclesiastical  livings,  whether  of  high  or  inferior 
degree,  were  termed  Benefices.  He  who  had  right  to  a 
benefice  during  his  life,  was  said  to  hold  it  in  title^  having 
full  power  to  receive  and  dispose  of  the  rents.  He  was 
called  the  Titular,  probably,  as  Forbes  conjectures,^  from 
the  old  custom  of  posting  upon  altars  or  churches  the 
titles  and  arms  of  those  presented  to  them.  Upon  the 
vacancy  of  any  benefice,  secular  or  regular,  stewards 
were  frequently  appointed  to  collect  the  rents  during 
the  vacancy.  These  were  termed  Commendators,  or  were 
said  to  hold  the  benefice  in  commendam.  They  were 
merely  trustees,  holding  their  offices  for  a  limited  time, 
and  under  a  strict  obligation  to  account  for  their  admi- 
nistration. The  Pope  alone  had  the  power  to  grant  the 
higher  benefices  in  commendam;  but  as  to  inferior  bene- 
fices, this  right  was  enjoyed  by  the  bishop  within  whose 
diocese  they  were  situated. 

The  history  of  the  right  of  electing  bishops,  and  of 
presenting  to  inferior  benefices,  is,  during  the  earlier  ages 
of  the  Church,  involved  in  considerable  obscurity.  Some 
maintain  that  the  terms  bisJiop  and  presbyter  were  origi- 
nally synonymous,  both  signifying  one  person,  who  was 
appointed  by  the  free  suffrages  of  the  people  to  teach 
and  dispense  ordinances  ;  others  holding  these  terms  to  be 
applicable  to  two  distinct  offices  in  the  Church,  the  one 
superior  in  degree  to  the  other,  and  having  under  its 
jurisdiction  all  the  inferior  churches  within  certain  limits. 

^  Forbes  on  Tithes,  part  i.,  book  1,  p.  8. 
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But  into  these  questions  it  is  unnecessary  here  to  enter, 
since,  after  a  variety  of  changes,  the  right  of  electing 
hishops  and  other  prelates  came  to  be  vested  in  the  chap- 
ter of  the  diocese,  or  conventual  brethren,  pursuant  to  the 
nomination  of  the  Pope,  and  afterwards  of  the  king  as 
coming  in  his  place. 

This  right  assumed  by  the  Pope,  of  nominating  to  vacant 
prelacies,  was  viewed  and  complained  of  by  our  sove- 
reigns as  an  encroachment  upon  their  prerogative,  and 
upon  the  freedom  of  the  Church.  It  was  accordingly 
abandoned  by  the  Pope,  under  the  condition,  that  if  the 
king  did  not  fill  up  the  vacant  benefice  in  six  months, 
the  Pope  should  have  power  to  do  so  jure  devoluto^  and 
that  he  should  also  have  a  right  of  rejection,  in  case  an 
unfit  person  should  be  presented  by  the  king,  who  was 
only  to  be  allowed  three  months  to  present  a  second  time. 
These  pretensions,  however,  were  also  resisted  by  our 
kings,  who,  it  was  declared,^  should  have  power  to  present 
at  all  times  to  the  vacant  prelacies,  until  the  Pope's 
nominee  should  actually  exhibit  his  bulls  of  provision  to 
the  king  and  chapter;  and  although  the  king  should 
admit  to  the  temporality  a  person  whom  the  Pope  might 
afterwards  reject,  yet  it  was  provided  that  his  right  to 
present  a  second  time  should  remain  unimpaired.  The 
dean  and  chapter  of  the  diocese  were  thus  effectually 
divested  of  any  real  power  in  the  appointment  of  the 
bishop.  Yet  they  continued  to  use  the  form  of  an  elec- 
tion, which,  being  confirmed  by  the  king  under  the  great 
seal,  gave  the  bishop-elect  a  right  to  the  tithes,  or  spirit- 
uality of  the  benefice.  He  was  then  consecrated,  in  pur- 
suance of  the  royal  mandate  issued  for  that  purpose,  and 
afterwards  did  homage  to  the  king,  which  last  ceremony 
completed  his  right  to  the  temporality  of  the  benefice,  and 

*  St.  1481,  c.  84  ;  Mackenzie's  Obserre. 
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entitled  him  to  collect  the  rents  from  the  day  of  his 
election/ 

The  right  of  presenting  to  parochial  churches  belonged 
by  the  canon  law  to  the  founder  or  person  who  had  given 
the  ground  for  building  the  church,  or  had  built  and 
endowed  it  by  the  authority  of  the  bishop,  agreeably  to 
the  maxim,  Dos  cedificatio  fandus  faciunt  patronum? 
The  patronage  of  such  churches  belonged  partly  to 
ecclesiastics,  to  whom  it  had  been  gifted,  and  partly  to 
laymen.'  The  former  were  entirely  subject  to  the  Pope, 
who,  in  the  exercise  of  his  absolute  jurisdiction,  might 
fill  up  the  benefice  without  regard  to  the  patron  ;  but  in 
the  case  of  lay  patronages,  such  nominations  were  null, 
unless  they  bore  expressly  to  be  granted  with  the  patron's 
consent.  Churchmen  might  present  at  any  time  within 
six  months  of  their  knowledge  of  a  vacancy,  but  lay 
patrons  were  only  allowed  four  months.  The  presenta- 
tion was  at  first  made  by  the  actual  exhibition  of  the 
person  nominated  to  the  bishop,  but  afterwards  by  a  deed 
signed  by  the  patron.  The  bishop  then  collated  the  pre- 
sentee to  the  benefice,  by  issuing  his  precept  authorising 
any  ecclesiastic  within  the  diocese  to  give  him  investiture 
or  possession.  This  was  usually  done  by  the  archdeacon, 
who  delivered  to  him  the  Bible  and  the  keys,  and  intro- 
duced him  within  the  church,  upon  which  an  instrument 
of  possession  was  extended  by  a  notary.  When  the 
church  was  in  the  patronage  of  the  bishop,  he  collated  to 
the  benefice  plenojure,  without  any  presentation.* 

The  possessions  or  property  of  the  Church  consisted,  in 
the  first  place,  of  the  tithes  or  teinds  of  all  lands,  called 
the  spirituality  of  the  Church  ;  and  secondly,  of  benefices 

»  St.  1617.  c.  1  ;  stair,  b.  2,  tit.  8,  p.  819;  Erekino,  b.  1,  tit.  6,  §  8. 

2  Stair,  b.  2,  t.  8.  §  27. 

3  Decretal,  lib.  8,  tit.  88,  §  8  ;  De  jure  patroncUus, 
*  B'orbes,  ch.  4,  ?  16. 
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and  the  property  of  such  lands  as  had  been  gifted  to  them 
by  the  bounty  of  individuals,  called  the  temporality. 

That  the  exaction  of  tithes  owed  its  origin  to  the  Le- 
yitical  law,  and  consisted  of  a  tenth  of  the  rents  and  goods 
of  the  people  subject  to  it,  cannot  be  seriously  doubted; 
and  hence,  notwithstanding  the  abolition  of  that  law, 
occasion  has  been  taken  to  claim  the  payment  of  tithes  as 
due  jure  divino.  But  whatever  may  be  thought  of  that 
pretension,  as  the  origin  of  the  exaction,  it  is  certain 
that  the  payment  of  tithes,  as  a  remuneration  to  the  clergy 
of  the  National  Church  for  their  spiritual  labours  in  the 
cure  of  souls,  has  been  introduced,  as  matter  of  public 
policy,  into  the  different  kingdoms  of  modem  Europe, 
where  Christianity  has  been  professed  as  the  religion  of 
the  State.  At  the  same  time,  it  has  been  accompanied 
with  material  modifications  and  limitations,  according 
as  views  of  prudence  or  expediency,  or  the  power  of  the 
Church,  has  predominated.  In  some  countries,  tithes  were 
exigible,  not  only  from  the  produce  of  land  or  cattle, 
but  generally  from  the  fruits  of  personal  industry,  the  pro- 
fits of  commerce,  the  wages  of  labour,  the  gains  earned 
in  mechanical  trades,  and  generally  from  every  sub- 
ject or  employment  yielding  an  annual  return.  These 
were  termed  personal  tithes,  as  distinguished  from  proper 
praedial  tithes ;  but  these  personal  tithes,  however  pre- 
valent elsewhere,  and,  indeed,  in  some  cases  authorised 
by  the  canon  law,  never  obtained  or  were  acknowledged 
generally  in  Scotland.^ 

The  only  teinds  known  in  our  law  or  practice,  are  the 
teinds  of  com  or  of  wheat,  barley,  oats,  pease,  &c.,  which 
are  termed  Decimce  Oarhalea,  or  the  greater  teinds,  as  dis- 
tinguished from  the  tithe  of  animals,  or  the  things  pro- 
duced from  animals,  as  lamb,  wool,  milk,  flax,  cheese,  or 

I  ForbP8,  c.  8,  §  2,  pp.  26G,  287,  347  ;  Erekine,  b.  2,  tit.  10,  §  10. 
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the  like',  termed  the  lesser  teinds.     The  greater  teinds  are 
also  termed  Decimce  Bectorice,  or  parsonage  teinds,  as  dne 
by  law  to  the  rector  or  parson  serving  the  cure  of  the 
parish ;  and  the  lesser  are  termed  vicarage  teinds,  as  appro- 
priated to  the  vicar.     The  rector  or  parson  originally  did 
the  whole  duty  of  the  benefice,  and  drew  the  whole  teinds, 
great  and  small.     But  after  plurality  of  benefices  began 
to  prevail,  and  the  practice  arose  of  annexing  churches, 
with  their  whole  teinds,  to  some  prelate  or  monastery,  then 
the  parson,  to  relieve  himself  of  one  or  more  of  the  charges, 
and  the  prelate  or  monastery,  bound,  as  they  were,  to  sup- 
ply the  cure  of  the  annexed  church,  which  they  could  not 
do  personally,  employed  a  deputy  in  secular  orders  to  do 
the  necessary  duty,  who  was  called  the  vicar,  as  acting  in 
vicCf  or  place,  of  the  prelate  or  monastery.     At  first  the 
appointment  was  but  temporary,  and  the  remuneration  of 
the  vicar  precarious,  depending  on  the  bounty  of  his  em- 
ployers,  though  in  rare  cases  paid  by  a  small  pension  from 
the  parsonage  tithes.  But  in  process  of  time  that  arrange- 
ment was  found  inexpedient.     The  office  of  vicar  became 
a  permanent  ecclesiastical  appointment,  with  a  cure  of 
souls,  and  the  lesser  tithes  were  set  apart  and  appropriated 
for  his  remuneration,  and  termed  vicarage  teinds,  while 
the  greater  were  retained  by  the  rector  or  parson.     The 
material  distinction  between  the  two  was  that,  unless  in 
a  few  exceptional  cases,  parsonage  teinds  are,  by  a  public 
law,*  exigible  from  all  landed  property,  whereas  vicarage 
teinds  are  the  creature  of  usage,  and  cannot  be  legally 
demanded  unless  where  such  usage  is  either  admitted, 
or  can  be  proved.* 

The  original  and  always  the  professed  object  of  the 
payment  of  tithes  was  to  provide  an  adequate  remunera- 
tion to  the   clergy  of  the  National   Church   for   their 

1  Forbes,  pp.  229,  266,  287,  847.  »  Seepottea. 
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spiritual  labours  in  the  cure  of  souls.  Accordingly,  after 
the  division  of  the  land  into  parishes,  the  right  to  the 
tithes  was  considered  to  belong  to  the  individual  who 
exercised  the  office  of  pastor,  rector,  or  parson  of  the 
parish  where  the  lands  were  situated,  agreeably  to  which, 
it  was  held  by  the  canon  law,^  that  tithes  are  due  to 
parochial  churches  jure  communis  a  rule  the  equity  of 
which  was  acknowledged  by  our  own  statute  law  before 
the  Eeformation,  and  hence  came  the  maxim  decimoR 
debentur  Parocho,  At  the  same  time,  it  is  certain  that 
this  rule  never  prevailed  universally.'  Originally  the 
payment  of  tithes  was  voluntary,  and  even  where  the 
heritors  were  found  willing  to  pay,  still,  as  to  the  par- 
ticular church  or  parson  to  whom  the  payment  was  to  be 
made,  the  selection  was  considered  discretionary  with 
them.  Occasionally,  no  doubt,  and  perhaps  generally,  it 
was  made  to  the  rector  or  parson  of  the  parish  where  the 
lands  lay  and  the  teind  was  drawn,  but  frequently  to 
distant  churches,  poor  laymen,  or  the  regular  clergy  living 
in  obedience  to  the  strict  rules  of  their  several  orders, 
and  on  that  account  peculiarly  favoured. 

Even  when,  in  the  course  of  time,  the  right  of  the  Church 
to  the  tithes  became  fully  established,  it  was  not  always 
that  the  hire  was  suffered  to  reach  the  hands  of  the 
labourer,  as  the  tithes  were,  by  various  devices,  frequently 
diverted  from  the  parochial  clergy  into  other  channels. 
This  was  occasionally  effected  by  the  annexation  or  ap- 
propriation of  the  tithes,  or  of  particular  churches  with 
their  tithes,  to  individual  churchmen  or  ecclesiastical 
bodies ;  apower  which  the  patrons,  as  they  considered  them- 
selves absolute  proprietors  of  the  benefice,  assumed  on  the 

1  Decretal,  lib.  8,  tit.  38,  §  30 ;  Stat.  1489,  c.  7. 

2  Stair,  lib.  2,  tit.  8,  §  16  ;  Erekine,  lib.  2,  tit.  10,  §  11 ;  Forbes  on  Tithes, 
ch.  6,  i  8,  pp.  299,  300  et  teq,,  862,  863 ;  Selden,  ch.  6,p««m,  p.  188. 
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occurreDce  of  any  vacancy,  and  then  annexed  or  conveyed 
the  tithes,  or  the  church  with  its  whole  endowments,  to 
some  cathedral  church  or  monastery,  whereby  the  grantees 
became  perpetnal  patrons  of  the  benefice,  and  titulars  or 
proprietors  of  the  tithes.  Hence  devolved  upon  them 
the  duty  of  serving  the  cure,  which  they  often  neglected, 
or  committed  to  their  canons,  but  which  ultimately  fell 
upon  the  permanent  incumbents  or  vicars,  as  already 
explained.  Occasionally  the  patron  of  a  church,  when  he 
aimexed  it  to  a  bishopric  or  monastery,  reserved  the  lesser 
tithes  as  a  provision  for  a  vicar  to  be  named  by  himself,  for 
serving  the  cure ;  or  he  reserved  the  lesser  tithes  and 
certain  lands,  called,  for  that  reason,  vtcar  lands  ;  or 
lastly,  part  of  the  greater  tithes,  called  the  vicar's  pen- 
sion. Vicars  appointed  in  this  manner  were  proper  bene- 
ficiaries, and  had  the  same  right  to  the  benefice  as 
parsons.^ 

The  tithes  were  also,  in  many  instances,  diverted  from 
the  parochial  clergy  by  grants  or  infeudations  made  by  the 
patron,  or  by  the  owners  of  the  land,' in  favour  of  laymen ; 
and  these  grants  being  thereby  secularised,  became  tempo- 
ral rights,  and  the  tithes  the  property  of  the  lay  grantees. 
Similar  grants  were  occasionally  made  by  churchmen, 
who,  to  avoid  the  difficulty  and  odium  which  frequently 
attended  the  collection  of  tithes,  chose  rather  to  feu 
them  out  to  the  owner  of  the  land  for  a  stated  yearly  duty, 
which  became  a  suitogatum  for  the  tithes ;  or  they  made 
an  absolute  grant  of  part  of  them  to  the  sovereign,  or  to 
some  powerful  nobleman,  the  better  to  secure  his  assistance 
and  authority  in  rendering  effectual  the  rest.  All  such 
practices  being  injurious  to  the  Church,  and  subversive,  as 
was  thought,  of  the  inherent  character  and  proper  purpose 

J  Forbee,  cb.  5,  §§  13,  14,  «!  Mq. 
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of  tithes,  were  condemned  by  several  Lateran  Oouucils, 
and  particularly  by  the  famous  canon  Prohihemua^  made 
in  the  Council  of  Lateran,  under  Pope  Alexander  III.,  in 
1179.  This  was  the  first  effectual  law  emanating  from 
Eome,  and  forbidding  the  tithes  to  be  passed  from  hand 
to  hand  in  common  commerce.     It  bears  *  Prohihemu^  ne 

*  Laid  decimas  cum  animarum  stLarum  penculo  detinentes 

*  in  alioaLaicoapoasunt  aliquo  modo  transferre  ;  si  quisvero 

*  receperit  et  Ecclesioe  suce  non  reddiderit  Christiana  s^td-- 
'  tura  privetur:  This  prohibition  was  renewed  by  another 
council,  held  by  Alexander  III.  in  1215,  under  a  still 
heavier  penalty.  By  these  councils  it  is  understood  that 
the  practice  of  conveying  tithes  to  laymen,  and  all  infeu- 
dations  of  tithes  to  laymen,  in  any  form,  were  effectually 
checked  in  Scotland. 

Mr  Erskine  in  his  valuable  work,  when  enumerating 
the  various  means  and  practices  by  which  the  teinds  were 
diverted  from  the  parochial  clergy,  mentions,  among  other 
causes,  the  prevalence  of  exemptions  granted  by  the  differ- 
ent popes  in  favour  of  particular  churchmen  or  religious 
establishments  ;  as  to  which  he  observes,  that  ^  Bishops 
'  and  religious  houses  to  whom  donations  of  land  had  been 

*  made,  were  originally  subjected  to  the  payment  of  the 

*  tithe  of  those  lands  to  that  church  where  they  lay,  in  the 

*  same  manner  that  the  donor  himself  was,  previously  to 

*  the  donation.     To  get  free  from  this  burden  application 

*  was  frequently  made  to  the  Pope,  who,  from  the  plenitude 
'  of  his  power,  took  upon  him  to  grant  exemption  from  the 

*  payment  of  tithes  in  favour  of  any  churchmen  or  religious 

*  society.  This  he  did  with  so  liberal  a  hand,  that  there 
'  was  hardly  a  religious  order  in  the  Church  which  was 

*  not,  about  the  beginning  of  the  twelfth  century,  ex- 

»  Decretal,  lib.  3,  tit.  80.  §  19;  Ersk.  2,  10,  §§  11,  16;  Forbes,  b.  2, 
c.  8,  p.  256 ;  Stair,  lib.  2,  tit,  8,  §  16. 
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*  empted  from  the  payment  of  the  tithes  of  their  own 
' property  lands'^ 

These  statements  materially  affect  the  foundation  and 
principles  of  an  important  rule  of  law,  to  be  afterwards 
explained  ;  and  in  the  meantime  it  may  be  observed,  that 
the  same  author,  in  common  with  our  other  institutional 
writers,  has  fallen  into  errors  on  the  subject,  in  itself  no 
donbt  rather  obscure,  but  on  which  the  recent  publication 
of  the  chartularies  of  many  of  the  monasteries,  and  other 
ancient  documents,  has  thrown  great  light.     It  does  not 
appear,  from  the  evidence  afforded  by  these  old  records, 
that  the  Pope  ever  granted,  or  could  have  granted,  an 
exemption  in  favour  of  any  churchmen  or  monastery  from 
the  payment  of  the  teinds  of  their  lands  generally,  as  it 
was  a  fixed  rule  of  the  canon  law,  that  all  lands  were  sub- 
ject to  the  payment  of  teinds,  whether  belonging  to  the 
king,  prince,  nobles,  churchman,  or  layman.    And  there  is 
not  to  be  found  any  canon,  bull,  or  edict,  emanating  from 
the  Papal  See,  creating  or  conferring  an  exemption  of  that 
extensive  import  on  any  individual  or  conventual  body.   It 
is  true,  the  canon  law  acknowledged  an  exemption  from  the 
payment  of  teinds,  applicable  to  two  descriptions  of  landed 
property  belonging  to,  and  possessed  by,  the  monasteries 
and  religious  houses.     These  were  termed  Labores  and 
NovcUia^  from  which  no  teind  had  ever  been  exacted,  and 
were  therefore  held  as  teind  free.     The  Labores  were  such 
lands  as  were  cultivated  by  the  manual  labour  of  the 
monks,  or  at  the  expense  of  the  monastery.     The  Novalia 
were  lands  that  had  been  waste  from  time  immemorial, 
but  were  brought  into  tillage,  and  cultivated  by,  or  at  the 
expense  of,  the  monks ;  and  the  privilege  as  to  both  de- 
scriptions of  lands  continued  only  so  long  as  they  were  so 
cultivated,  but  ceased  when  they  passed  into  other  hands 

»  Erakine,  b.  2,  tit.  10,  §  14. 
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The  exemptions  in  these  two  cases  appear  to  have 
prevailed  from  the  earliest  times,  and  may  have  been  in- 
troduced from  considerations  of  policy,  as  encouraging 
agriculture,  or  as  providing  an  equitable  remuneration  to 
the  monasteries  for  their  labour  and  expense  in  bringing 
the  land  into  tillage,  and  in  its  subsequent  cultivation.  They 
were  restricted  by  a  canon  of  Hadrian  IV.,  in  the  twelfth 
century,  to  the  three  favoured  orders  of  Cistercians, 
Hospitallers,  and  Templars ;  which  canon  has  not  been 
preserved,  but  the  substance  of  it  is  repeated  and  con- 
firmed by  an  edict  of  Alexander  III.  in  1170,  which 
renews  the  privilege  of  exemption  from  tithes  on  their 
Novalia  and  Laborea  in  favour  of  the  privileged  orders. 
But  as  it  appeared  that  they  had  rather  abused  this  privi- 
lege, by  purchasing  lands  with  a  view  to  possess  them  free 
of  teinds,  it  was  enacted  by  a  Lateran  Council  in  1216  or 
1216  that,  with  regard  to  them  and  to  all  others  possessing 
the  like  privilege,  it  should  be  restricted  to  lands  which 
they  had  then  purchased,  and  should  not  be  enjoyed  in 
respect  of  subsequent  acquisitions.^ 

Such  were  the  provisions  of  the  canon  law  as  to  this 
exemption  from  the  payment  of  teinds,  which,  as  has  been 
seen,  was  exclusively  conferred  on  the  monasteries  or 
monastic  establishments,  and  further,  confined  to  the  La- 
bores  and  Novalia  possessed  and  cultivated  by  them.  This 
privilege  was  confined  exclusively  to  the  regular  clei^, 
and  did  not  extend  to  those  of  the  secular  order.  There 
is  no  example  of  any  exemptions  from  the  payment  of 
teinds  being  conferred  on  or  enjoyed  by  bishops,  or  any  of 
the  secular  clergy,  to  whom,  indeed,  as  having  the  cure 
of  souls,  the  teinds  were  payable.^ 

Whether  the  limited   exemption   so  granted  to  the 

1  Decretal,  lib.  6,  tit.  10,  c.  1,  21. 

2  Ibid.,  lib.  3,  tit.  80,  §§  10,  11,  12,  27,  de  Decimie. 
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monasteries  would  have  been  admitted  to  operate  in  Scot- 
land by  the  mere  force  of  the  canon  law,  seems  to  have 
been  considered  donbtful  at  the  time ;  and  accordingly, 
although  it  appears  that,  in  point  of  fact,  the  same  exemp- 
tion and  privileges  were  introduced  into  this  country,  yet 
this  result  was  effected  by  special  bulls  and  edicts  of  the 
different  pontiffs,  granted  in  great  numbers  during  the 
course  of  the  twelfth  and  thirteenth  centuries,  addressed 
to  the  monks  of  the  numerous  monasteries  in  Scot- 
land, whether  belonging  to  the  then  favoured  orders  or 
not,  and  all  concurring  in  prohibiting  the  exaction  of 
teinds  from  lands  which  they  had  either  reduced  under 
tillage  from  a  waste  state,  or  were  cultivating  at  their 
own  expense,  or  by  their  manual  labour.^ 

In  this  manner,  although  it  is  no  doubt  true  that  there 
was  scarcely  a  monastic  house  in  the  kingdom  which  had 
not,  by  virtue  of  these  papal  edicts,  obtained  an  exemp- 
tion from  the  payment  of  teind,  yet  this  did  not  include 
or  apply  to  their  property  lands  generally,  as  Mr  Erskine 
states,  but  was  strictly  limited  to  their  Laiborea  and  Novalia, 
as  the  edicts  expressly  bear.  And  it  must  be  acknow- 
ledged, that  these  exemptions  were  not,  properly  speaking, 
so  much  an  injury  to  the  parochial  clergy,  as  an  equitable 
remuneration  to  the  monasteries  for  their  great  labour 
and  expense  in  reclaiming  and  cultivating  the  land ;  and 
considering  that  these  were  lands  which  had  never  been 
teinded,  it  appears  but  fair  that  some  such  compensation 
should  have  been  made,  as  seems  to  have  been  the  inten- 
tion, and  was  certainly  the  effect,  of  the  exemptions.  We 
cannot,  therefore,  class  these  privileges  in  the  category  of 
papal  abuses,  or  among  those  lavish  grants  emanating  from 
Borne,  and  made  without  consideration,  or  obtained  by 
improper  means.     The  very  important  documents  relating 

1  BeQpostea, 
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to  this  subject,  and  contained  in  the  cbartnlaries  of  the 
diflferent  monasteries  recently  published,  will  be  after- 
wards adverted  to  and  more  fully  considered. 

The  right  to  the  teinds  was  rendered  effectual  by  the 
owner  or  titular,  as  he  was  termed,  drawing  the  ij)sa  cor^ 
pora, for  which  purpose,  after  the  crop  was  reaped,  he  came 
upon  the  ground,  and  separating  every  tenth  sheaf  {toth 
the  remaining  nine-tenths,  called  the  stocky  he  carried  off 
the  former  as  the  teind.     Every  tenant  or  occupier  of 
lands  was  bound  to  leave  his  crop  undisturbed  until  the 
titular  should  have  drawn  his  teinds,  and  in  the  event  of 
his  prematurely  removing  any  part  of  it,  he  was  liable  in 
heavy  penalties.     This  regulation  gave  occasion  to  great 
vexation  and  oppression  on  the  part  of  the  titular,  who 
was  in  use  unduly  to  delay  drawing  his  teind,  leaving  the 
crop,  in  the  mean  time,  exposed  to  all  the  casualties  and 
dilapidations  occasioned  by  the  weather,  theft,  cattle,  and 
other  causes,  and  that  for  the  purpose  of  compelling  the 
heritor  to  purchase  the  teinds  on  terms  more  advantage- 
ous for  the  titular  than  he  could  have  obtained  by  the 
ordinary  process  of  drawing  and  carrying  off  the  ipsa  cor- 
pora.    Some  remedy  was  attempted  for  the  correction  of 
this  grievance,  by  empowering  the  heritor  to  give  notice 
at  the  parish  church,  in  time  of  divine  service,  to  the 
titular,  to  draw  his  teinds  on  a  certain  day;  and  failing  his 
attendance  on  that  day,  the  heritor  was  entitled  to  select 
two  or  three  neighbours  to  teind  the  crop  and  stack  the 
teind  sheaves  on  the  ground,  which  he  was  bound  to  pro- 
tect until  the  1st  November,  but  not  required  to  take  any 
further  charge.     Occasionally,  in  place  of  drawing  the 
teind,  the  titular  entered  into  an  agreement  with  the 
heritor  or  tenant,  whereby,  or  by  a  long  use  of  payment, 
he  accepted  of  a  certain  quantity  of  grain  in  full  value  of 
his  teinds,  which  was  called  Rental  boUs  ;  or  he  granted  a 
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lease  of  them  for  payment  of  a  rent  in  money.  But  no 
effectual  measures  were  adopted  till  after  tbe  Beforma- 
tion  for  regulating  these  conflicting  interests,  or  settling 
the  respective  rights  of  heritor  and  titular  upon  just  prin- 
ciples, or  on  a  permanent  footing.^ 

The  temporality  of  the  Church  consisted  of  the  property 
of  such  lands  as  had  been  gifted  or  devoted  to  them. 
The  superstition  which  soon  began  to  mingle  with  the 
religion  of  the  earlier  ages  induced  many  persons,  from 
motives  of  mistaken  piety,  to  make  large  donations  of 
lands  to  the  Church, — a  practice  which  has  been  largely 
encouraged  by  her  members  in  all  ages,  and  among  almost 
every  diversity  of  faith.  These  gifts,  though  granted  oc- 
casionally to  cathedrals  and  parochial  churches,  were  for 
the  most  part  confined  to  the  regular  clergy,  owing  to  the 
character  of  superior  sanctity  which  they  derived  from 
their  austere  rules  or  professions  of  penance  and  devotion. 
Such  lands,  when  so  gifted,  belonged  not  to  any  individual, 
but  to  the  Church,  or  ecclesiastical  body  in  whose  favour 
the  conveyance  was  granted ;  and  consequently  the  actual 
incumbents  were  bound  to  use  them  without  waste  or 
alienation,  preserving  them  entire  to  their  successors.  To 
guard  against  any  abuses  of  the  powers  of  administration 
that  were  vested  in  the  beneficiaries,  it  was  provided  by 
the  canon  law,  that  in  granting  feus  or  leases,  where 
the  lands  belonged  to  a  bishopric,  the  consent  of  the 
bishop's  chapter,  given  at  a  meeting  assembled  for  that 
purpose,  or,  as  it  was  called,  Cfeop^eriy  convened,  was  essen- 
tial to  their  validity ;  and  where  the  lands  belonged  to  a 
monastery,  the  consent  of  the  conventual  brethren  was 
in  like  manner  necessary,  to  render  such  deeds  of  the 
abbot  or  prior  effectual. 

All  alienations  of  Church  lands  were  prohibited  by  ex- 

1  Enkine,  lib.  2,  tit.  10,  {  24. 
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press  laws,  unless  where  such  a  measure  was  necessary 
for  the  support  of  the  Church,  or  the  maintenance  of  the 
poor,  or  the  redemption  of  captives  from  the  infidels,  or 
where  the  lands  were  not  otherwise  improveable.  By  the 
ancient  law  of  Scotland,  parsons  and  other  inferior  clergy- 
men, holding  benefices  of  lay  patronage,  were  allowed  to 
feu  their  lands  with  the  patron's  consent,  provided  they 
obtained  an  increase  of  feu-duty.  In  the  alienation  of 
lands  belonging  to  bishoprics  or  abbeys,  confirmation  by 
the  Pope,  or  afterwards  by  the  king,  was  necessary  to 
their  validity. 

But,  notwithstanding  all  the  checks  which  could  be 
devised  upon  the  powers  of  beneficiaries,  great  abuses 
prevailed  in  the  management  of  the  Church  possessions, 
which  most  commonly  originated  with,  and  were  greatly 
countenanced  by  the  see  of  Rome.  In  place  of  appoint- 
ing commendators  to  vacant  benefices,  merely  as  stewards 
during  the  continuance  of  the  vacancy,  and  with  an  obli- 
gation to  account,  the  Pope,  in  the  plentitude  of  his  power, 
granted  them  for  life,  and  with  unlimited  powers  over  the 
revenues  of  the  benefice.  Pretending  also  to  the  sole  right 
of  burdening  benefices  with  pensions,  he  made  an  open 
traffic  of  grants  of  that  nature,  bestowing  them  upon  all  per- 
sons, whether  ecclesiastics  or  laymen,  who  made  offer  of  an 
adequate  price.  Such  pensions  became  real  burdens  on 
the  rents  of  the  benefice,  and  were  transmitted  by  purchase 
from  one  person  to  another.  The  same  irregular  gifts  came 
also  to  be  made  by  prelates,  who  were  likewise  in  the  prac* 
tice  of  granting  large  feus  of  their  lands,  and  of  letting 
them  on  long  leases,  for  trifling  rents  and  large  gras- 
sums. 

These,  and  other  similar  abuses  in  the  management  of 
the  Church  patrimonj^,  were  attended  with  corresponding 
irregularities,  and  a  general  looseness  and  relaxation  of 
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duty  on  the  part  of  the  clergy.  The  prelates,  and  other 
superior  dignitaries,  enjoying  the  means  of  living  in  splen- 
dour, abandoned  the  business  of  instruction,  which  thus 
fell  into  the  hands  of  mendicant  friars, — an  obscure  and 
illiterate  race  of  men,  wholly  incapable  of  acquiring  or 
maintaining  any  influence  over  the  minds  of  the  people, 
and  whose  constant  study  was  to  insist  upon  the  most 
questionable  and  obnoxious  points  of  the  Bomish  theology. 
That  circumstance,  joined  to  the  wealth  and  great  posses- 
sions of  the  dignified  clergy,  had  almost  wholly  alienated 
them  from  professional  duty,  in  place  of  which  their  lives 
were  usually  spent  in  indolence  or  sensual  enjoyment,  or 
the  pursuits  of  worldly  ambition.  This  state  of  things 
appears  to  have  prevailed  in  Scotland  at  a  very  early 
period.  The  following  is  given  by  a  learned  writer,  as  a 
correct  picture  of  the  state  of  the  Church  at,  and  preced- 
ing the  accession  of  James  I. : — *  Church  benefices  were 

*  only  considered  as  posts -of  honour  or  profit,  to  which 
'  men  did  aspire  by  all  the  basest  methods  of  sinning  and 

*  servile  compliances,  and  when  they  were  possessed  of 
'  them,  all  their  thoughts  were  taken  up  with  intrigues 

*  of  state,  and  how  to  serve  and  gratify  their  own  by- 

*  ends  of  pleasure  and  ambition.     It  is  incredible  to  what 

*  degree  corruptions  and  abuses  were  carried  by  resigna- 
'  tions  in  favorem,  unions  and  commendams,  dispensing 
'  with  pluralities,  and  non-residence,  and  making  bishops 
'  and  abbots  of  the  ignorant  children  of  noblemen.  The 
'  clergy,  by  little  and  little,  withdrew  from  their  obedi- 
'  ence  to  the  civil  magistrate,  and  appealed  on  all  occasions 
'  to  the  See  of  Borne,  and  the  Pope  loving  to  have  it  so, 
'  supported  them  in  their  disloyalty,  and  indulged  their 
'  vices/^ 

Several  attempts  were  made  by  the  legislature  to  check 

'  Forbes,  p.  108,  et  seq. 
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these  evils.  The  purchase  of  pensions  out  of  benefices 
was  strictly  prohibited,  as  was  also  that  of  commeudams. 
Provision  was  made  against  obtaining  benefices  or  eccle- 
siastical offices  in  that  way  at  the  Court  of  Borne,  and  it  was 
declared,  that  all  acting  on  the  contrary  should  be  deemed 
traitors  to  the  king,  and  subject  to  other  penalties.  All 
Church  lands  unlawfully  alienated  were  api>ointed  to  be 
restored.  All  annexations  of  churches  recently  made  were 
dissolved,  and  the  persons  concerned  in  such  transactions 
in  future  were  declared  liable  in  the  penalties  of  the  Act. 
But  these,  like  all  remedies  of  disproportionate  severity, 
were  found  incapable  of  being  enforced,  and  served  only 
as  a  dead  record  of  the  intentions  of  the  legislature.^  Of 
the  practice  of  subinfeudation  of  tithes  no  mention  occurs 
in  our  statute-book,  which  adds  considerable  probability  to 
the  opinions  of  our  most  eminent  lawyers  that  it  was  effec- 
tually checked  in  this  country  by  the  Lateran  Councils. 

This  was  the  state  of  matters  when  the  Church  was 
overtaken  by  the  Beformation.  That  great  revolution, 
so  sudden  in  its  explosion,  and  so  successful  in  its  pro- 
gress, threatened  the  entire  subversion  of  the  Church  in 
its  doctrines,  power,  dignities,  property,  and  whole  estab- 
lishment. It  broke  out  in  1553  with  tumultuous  vio- 
lence and  popular  excesses.  In  1560,  the  Convention  of 
Estates,  which  was  assembled  after  the  death  of  the  Queen- 
Regent,  passed  an  act  which  abolished  the  power  of  the 
Pope,  and  all  authority  or  jurisdiction  which  he  had  been 
accustomed  to  exercise  in  Scotland,  and  all  persons  were 
discharged  from  making  any  application  to  Bome  for 
gifts  or  rights  to  any  property  in  Scotland,  under  the  pain 
of  barratry.  That  act  not  being  passed  by  a  regular 
parliament  was  ratified  by  1567,  c.  2.  The  old  clergy 
were  denounced  as  usurped  ministers,   the   mass   was 

1  Stat.  1424,  c.  14 ;  1466,  c.  8  ;  1471,  c  48 ;  1481,  c.  86 ;  1424,  c  26. 
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abolished  as  idolatrous,  and  certain  office-bearers  were 
appointed  to  administer  and  conduct  religious  services 
under  the  name  of  Superintendents.  A  subsequent  act 
was  passed  in  the  same  Convention,  ordering  the  abbeys,  or 
religious  houses  of  monks  and  friars,  to  be  demolished,  and 
all  monuments  of  idolatry  to  be  suppressed,  and  which 
enactment  met  with  a  strict  and  zealous  obedience,  by  the 
destruction  of  the  buildings  and  mansions  belonging  to 
the  regular  clergy,  in  the  indiscriminate  sacrifice  of  which 
many  cathedral  churches  also  perished.^ 

These  important  events  did  not  fail  to  cast  very  omi- 
nous shadows  before  them[as  concerned  the  existing  clergy ; 
but  such  was  the  rapidity  with  which  they  succeeded 
each  other,  and  the  inflammatory  state  of  the  popular 
feeling,  that  the  churchmen  had  not  full  time  to  set  their 
house  in  order,  or  to  unite  in  any  joint  measures  for  their 
common  defence.  Hence  the  numerous  disorders,  un- 
founded  claims  and  exactions,  lawless  appropriations,  and 
reckless  plunder  of  Church  patrimony  that  distinguish 
those  perturbed  times.  Under  the  influence  of  the  gene- 
ral alarm  the  beneficiaries  alienated  the  temporality  of 
their  benefices  by  collusive  deeds  in  favour  of  their  kins- 
men, friends,  and  relations,  and,  by  clauses  surreptitiously 
introduced  into  charters,  attempted  to  create  a  colourable 
title  in  the  person  of  the  disponees,  while  on  all  hands 
nobles  and  influential  persons  were  eager  to  lay  hold  of 
any  portion  of  the  falling  fabric  that  might  be  within 
their  grasp. 

The  Established  Church  being  in  this  manner  abolished 
as  idolatrous,  and  the  clergy  who  still  adhered  to  her 
doctrines  being  denounced  and  deprived  of  their  livings, 
it  naturally  occurred  to  the  ministers  holding  the  Be- 
formed  faith  that,  as  they  were  now  to  bear  the  burden  of 

^  Spottiswood's  History,  p.  175. 
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the  whole  spiritual  labour  required  by  the  uation,  they 
should,  as  their  natural  reward,  succeed  to  the  whole 
tithes  and  temporalities  enjoyed  by  the  former  incumbents. 
In  that  view,  they  proposed  to  apply  the  whole  Church  pa- 
trimony, in  the  l^^  place,  for  the  support  of  the  new  minis- 
try;  2d,  for  the  establishment  of  schools ;  and  3d,  for  the 
maintenance  of  the  poor ;  and  they  prepared  the  well- 
known  Book  of  Discipline  or  Book  of  Church  Order,  con- 
taining a  plan  of  the  new  establishment  framed  upon 
these  sanguine  views  and  principles ;  not  considering, 
apparently,  the  hostility  which  these  radical  changes 
would  infallibly  provoke,  and  in  noway  fearing  the  pos- 
sible influence  of  such  a  sudden  flow  of  wealth  and  worldly 
prosperity  upon  the  simplicity  and  purity  of  life  and 
doctrine  which  they  professed,  nor  seeing  before  them 
that  dangerous  rock  on  which  their  predecessors  had 
made  so  signal  a  shipwreck.  This  book  they  presented 
to  the  Convention  of  Estates  for  their  approbation.  But 
the  nobles  and  influential  men  of  the  day,  though  joining 
with  sufficient  keenness  in  the  measures  necessary  for 
the  abolition  of  the  former  hierarchy  and  worship,  and 
not  averse  (from  views  and  ends  of  their  own)  to  strip 
the  incumbents  of  their  livings,  were  by  no  means  pre- 
pared to  accede  to  demands  of  so  sweeping  a  charactier, 
and  they  held  other  and  very  different  views  as  to  the 
Church  patrimony  from  bestowing  it  en  masse  upon  the 
new  candidates  for  spiritual  employment.  Accordingly, 
although  this  Book  of  Church  Order  was  subscribed  by 
several  of  the  nobles  with  their  own  private  designs  in 
view,  it  was  rejected  by  the  Convocation,  and  never  sanc- 
tioned by  the  Queen  or  the  Parliament.  And  even  those 
who  subscribed  as  consenting  to  the  order  and  arrange- 
ments proposed  by  this  book,  added  to  their  subscription 
the  condition  that  the  bishops,  abbots,  priors,  and  other 
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beneficed  persons,  who  bad  joined  themselves  to  tbe  new 
religion,  should  enjoy  the  rents  of  their  benefices  during 
their  lives,  they  sustaining  the  ministers  for  their  parts  as 
the  book  required.^  *  But,*  says  Spottiswood,  *  all  this 
'  turned  to  no   effect,  for  the    churchmen    that  were 

*  Popish  took  presently  a  course  to  make  away  all  the 
'  manses,  glebes,  tithes,  and  all  other  rents  possessed  by 
'  them  to  their  friends  and  kinsmen ;  and  most  of  those 
'  that  subscribed  getting  into  their  hands  the  possessions  of 

*  the  Church,  cotUd  never  be  induced  to  part  therewith,  and 

*  turned  greater  enemies  on  that  point  of  Ghurch  patrimony 
'  than  were  the  Papiats,  or  any  other  whatsoever,' 

The  general  dilapidation  of  the  Church  patrimony  was 
greatly  increased  by  the  lavish  bounty  of  the  Crown  dur- 
ing the  reign  of  James  the  Sixth,  who,  having  obtained 
resignations  from  the  greater  number  of  the  incumbents 
of  the  abbacies,  priories,  and  other  benefices  of  the  regu- 
lar clergy,  considered  himself  absolute  proprietor  of  these  - 
establishments  and  their  whole  endowments,  not  only  for 
that  reason,  but  because  the  support  of  the  regular  clergy, 
for  which  purpose  they  had  been  granted  and  existed, 
having  been  declared  superstitious,  the  benefices  them- 
selves fell  as  bona  va>cantia  to  the  Croi^-n.     In  that  view, 
as  often  as  a  vacancy  occurred  by  the  resignation  or  death 
of  any  abbot  or  prior,  he  proceeded  to  fill  up  the  vacancy, 
by  naming  a  lay  commendator  to  the  benefice  for  life, 
who  was  under  no  greater  obligation  to  account  for  the 
fruits  than  those  whom  the  Pope  named  before  the  Befor- 
mation.     Most  of  these  commendators  being  persons  of 
great  power  and  infiuence,  had  no  great  difficulty  in  pre- 
vailing on  the  king  to  convert  their  liferent  into  a  per- 
petual or  heritable  right,  and  this  was  effected  by  secular- 
ising, or  erecting  into  temporal  lordships,  most  of  those 

*  Spottiswood*8  History,  p.  166. 
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monasteries  or  priories  iu  which  vacancies  had  occurred, 
and  had  been  supplied  by  royal  nominations.  The  per- 
sons thus  favoured  by  these  grants  were  termed  Lords  of 
Erection^  and  sometimes  Titulara  of  the  Tithes,  as  their 
grants  conferred  upon  them  the  same  title  to  the  benefice 
which  the  former  incumbents  possessed,  and  that  title 
comprehended  both  lands  and  tithes.  For  the  same  rea- 
son as  the  abbots  and  priors  who  preceded  them  had  been 
in  use  to  name  vicars  for  the  service  of  the  cure  in  the 
churches  annexed  to  their  benefices,  these  Lords  of  Erec- 
tion, as  coming  in  place  of  the  abbots,  claimed  the  right  of 
presenting  ministers  to  these  churches  on  the  occurrence 
of  any  vacancy,  even  where  their  charters  of  erection  bore 
no  express  grant  of  the  right  of  presentation. 

In  order  to  check  these  abuses,  and  to  secure  to  the 
Crown  some  remnant  out  of  the  general  wreck  of  Church 
property,  and  as  a  protection  against  the  prevailing  dila- 
pidation, and  its  own  lavish  grants,  the  Act  1587,  ch.  29, 
was  passed,  commonly  called  the  Act  of  Annexation. 
This  statute,  which  is  intituled  ^  Annexation  of  the  Tem- 
*  porality  of  Benefices  to  the  Crown ,'^  was  passed  in  the 
first  year  after  the  king's  majority,  and  proceeded  upon 
a  narrative  of  the  grants  by  former  kings  in  favour  of  the 
Popish  Church,  whereby  they  had  mortified  great  part  of 
their  revenue  to  churchmen,  and  had  impoverished  them- 
selves and  their  people,  and  that  the  ends  and  purposes 
of  these  grants  being  now  declared  unlawful,  it  was  just 
that  the  benefices  should  revert  to  the  Crown,  besides 
that  thereby  a  constant  rent  would  be  secured  to  the 
king,  the  necessity  of  taxes  precluded,  and  future  kings 
engaged  not  to  return  to  Popery.  For  these  reasons  it 
was  enacted,  that  all  Church  lands,  whether  belonging  to 

»  Mackenzie's  ObB.,  p.  227  ;  Forbes,  pp.  117,  118 ;  Stair,  b.  2.  tit.  8,  p. 
320;  Erskine,  b.  2.  tit.  10,  §  19. 
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bishops,  abbots,  or  other  beneficiaries,  should  be,  and  the 
same  were,  annexed  to  the  Grown,  to  remain  with  it 
unalienably  for  ever. 

From  this  general  enactment  there  are  various  excep- 
tions specified  in  the  statute — 1^^,  All  the  lands  belonging 
to  temporal  lordships  erected  by  the  Crown  previous  to  the 
passing  of  the  Act.    2d,  All  lands  made  over  to  hospitals, 
schools,  or  universities.   Sd,  Benefices,  of  which  the  patron- 
age was  vested  in  laymen  before  the  Beformation.    ^th, 
The  manses  and  glebes  which  belonged  to  the  Popish 
churchmen,  which  exemption  was  supposed  to  be  dictated 
by  the  intention  of  the  king  afterwards  to  restore  that  order 
to  its  former  place  and  dignity  in  the  Church.   Mr  Erskine 
endeavours  to  raise  a  question  how  far  the  teinds  were  in- 
cluded in  the  Annexation.     But  besides  that  the  Act  con- 
tains an  express  exception  of  the  teinds  from  its  operation, 
there  appears  no  suflScient  ground  for  the  opposite  con- 
struction, and  the  sounder  opinion  expressed  by  Lord 
Stair  has  been  generally  acknowledged  and  acted  upon. 

Other  erections  of  Church  benefices  which  the  king  had 
made  after  this  statute  were  declared  void,  by  1592,  ch.  121, 
excepting  those  in  favour  of  persons  who  had  since  been 
created  Lords  of  Parliament. 

In  the  meantime,  no  legal  provision  had  been  made  for 
the  Protestant  clergy  serving  the  cure  in  the  parish 
churches.  Their  claim  to  the  whole  Church  patrimony 
had  been  rejected  as  exorbitant  and  inadmissible,  the 
consequence  of  which  was  that,  instead  of  providing  such 
allowance  to  them  for  their  labour  as  might  be  deemed 
to  be  reasonable,  they  were  left  without  any  legitimate 
or  settled  maintenance  whatever,  and  notwithstanding 
that  some  attempts  had  been  made  to  remedy  this  evil, 
by  the  assumption  of  thirds,  the  Commission  of  Plat,  and 
more  recently  by  the  Act  1621,  c.  5,  yet  these  measures, 
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though  wisely  intended,  were  in  various  ways  evaded,  so 
that  nothing  effectual,  or  in  any  way  adequate  to  the  neces- 
sities of  the  case,  was  provided,  and,  for  the  most  part,  the 
condition  of  the  clergy  in  that  respect  was  entirely  pre- 
carious.^ 

This  was  the  situation  of  ecclesiastical  affairs  on  the 
death  of  James  and  the  accession  of  Charles  I.  to  the 
throne.  One  of  the  first  subjects  to  which  the  king 
directed  his  attention  was  the  extent  to  which  the  pro- 
perty and  revenues  of  the  Church  had  been  dilapidated 
upon  the  subversion  of  the  existing  establishment.  His 
Majesty  naturally  considered  that  upon  the  occurrence  of 
so  great  a  revolution,  by  which  the  whole  mass  of  eccle- 
siastical property  had  been  cast  loose  from  all  previous 
restraints,  claims,  and  obligations ;  the  uses  to  which  it 
had  been  previously  dedicated  having  been,  by  the  almost 
unanimous  voice  of  the  nation,  denounced  as  idolatrous 
and  superstitious,  the  natural  consequence  was,  that  the 
greater  part  of  that  property  should  have  reverted  to  the 
Crown,  from  whose  bounty  it  had,  for  the  most  part,  ori- 
ginally emanated.  But  upon  further  inquiry  it  appeared 
that  great  abuses  had  prevailed  in  this  matter  by  the  rapa- 
city of  men  of  weight  and  influence  taking  advantage  of 
the  disorder  of  the  times  to  appropriate  to  themselves 
large  portions  of  the  Church  possessions  by  illegal  trans- 
actions with  the  former  beneficiaries,  and  also  by  tfie 
rash  and  improvident  grants  of  his  predecessor  of  lands 
and  teinds  to  favoured  individuals  without  adequate  con- 
sideration, and  their  erection,  as  already  explained,  into 
temporal  lordships,  whereby,  and  by  many  other  illegal 
devices,  the  Church  patrimony  was  found  to  be  in  a  state 
of  general  dilapidation,  and  the  ofiiciating  ministers  who 
had  succeeded  the  former  clergy  almost  in  destitution. 

1  Erekine,  b.  2,  tit.  10,  §  17. 


INTRODUCTIOK.        •  27 

His  Majesty,  therefore,  in  the  first  place,  issued  a  pro- 
clamation signifying  his  intention  to  apply  a  remedy  for 
those  evils,  and  he  followed  up  that  step  hy  his  noted 
revocation,  executed  in  1625,  whereby  he  revoked,  in 
most  ample  terms,  all  erections  of  Church  lands,  teinds, 
parsonages,  acta  of  parliament  ratifying  the  same,  and  all 
deeds  of  whatever  nature  or  tenor  done  or  granted  during 
his  minority  and  in  prejudice  of  the  Crown.  The  revoca- 
tion was  succeeded  in  the  following  year  by  a  formal 
action  of  reduction-improbation,  concluding  that  the 
whole  deeds  and  transactions  complained  of  should  be 
reduced  and  set  aside,  as  utterly  null  and  void,  and  of  no 
force  or  effect  in  judgment  or  outwith  the  same.  These 
various  grants,  alienations,  and  erections  were  challenged 
upon  grounds  of  nullity  and  legal  objections  of  the  most 
formidable  character ;  and  as  the  challenge  affected  a  large 
body  of  the  nobility,  gentry,  and  other  individuals  who 
had  profited  by  the  prodigality  of  the  Crown,  the  strin- 
gent remedies  to  which  the  king  now  resorted  for  redress 
served  to  spread  a  general  alarm  among  the  whole  of  that 
class.  With  the  view  of  obtaining  some  modification  of 
the  king's  demands,  they  accordingly  presented  a  Petition 
or  Remonstrance  to  his  Majesty,  wherein  they  set  forth, 
in  strong  terms,  the  faithful  and  memorable  services  ren- 
dered by  them  and  their  ancestors  to  the  Crown  in  times 
of  great  peril,  in  reward  of  which  the  lands,  teinds,  patron- 
ages, and  other  subjects  now  under  challenge,  were 
granted,  and  the  irreparable  ruin  with  which  they  and  their 
families  were  threatened  by  the  conclusions  of  the  action 
of  reduction ;  and  therefore  praying  his  Majesty  to  appoint 
a  competent  number  of  his  must  experienced  councillors 
and  other  eminent  persons  to  convene  and  treat  concern- 
ing the  matters  involved  in  that  action,  so  £ls  to  satisfy 
the  kings  just  desires  and  supply  to  the  royal  patrimony 
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on  the  one  hand,  and  on  the  other,  that  snch  recom- 
pense as  the  king  might  appoint  to  those  who  should 
renounce  their  titles  and  accede  to  his  desires,  should  he 
secured  to  them  in  future  hy  the  authority  of  the  king 
and  parliament.^ 

His  Majesty  was  pleased  to  comply  with  the  prayer  of 
this  petition,  and  in  order  to  free  the  petitioners  "  from 
their  preposterous  fears,"  he  on  the  17th  January  1627 
issued  a  commission,  in  which  he  nominated  the  arch- 
bishops and  bishops,  along  with  a  number  of  the  nobility 
and  landed  proprietors  and  persons  representing  the  royal 
burghs,  as  commissioners,  whom  he  appointed  to  sit  from 
the  1st  March  to  the  1st  August,  and  thereafter  during 
his  pleasure,  to  treat  and  agree  with  such  of  the  persons 
concerned  as  might  be  disposed  to  treat  with  them  ;  and 
the  subjects  on  which  they  were  to  treat  were  the  erec- 
tions, temporalities,  and  superiorities  of  benefices,  teinds, 
and  other  subjects,  mentioned  in  the  commission.  The 
commissioners  were  also  to  see  that  kirks  were  provided 
with  competent  ministers,  the  ministers  with  competent 
stipends,  and  the  heritors  secured  in  the  teinds  of  their 
own  lands  upon  moderate  conditions,  and  that  the  king 
might  have  some  reasonable  increase  of  his  revenue  from 
the  funds  that  were  then  in  dispute.  The  objects  of  the 
king,  as  ultimately  explained  and  modified,  were — lety 
That  the  Crown  should  derive  some  benefit  from  these 
funds  in  the  shape  of  an  annuity ;  2d,  That  the  lands  and 
teinds  alienated  from  the  Grown  by  erections  and  other 
gifts  should  be  either  restored  rnnplidter,  or  confirmed  to 
the  actual  possessors  on  such  conditions  as  might  be 
agreed  on  ;  3(2,  That  the  churches  should  be  provided  with 
sufficient  ministers,  and  the  ministers  with  competent 
stipends ;  and  4^A,  That  the  heritors  should  be  allowed  to 

*  See  Appendix. 
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acquire  the  property  of  the  teinds  of  their  o^n  lands. 
Upon  all  these  points,  which  became  necessarily  involved 
in  the  king's  proceedings,  the  commissioners  were  to  meet 
the  grantees  and  holders  of  Church  property,  and  treat 
and  negotiate,  as  independent  parties,  with  a  view  to  an 
amicable  compromise. 

The  king  in  this  proceeding  is  to  be  considered  merely 
as  an  ordinary  litigant  complaining  of  injurious  aliena- 
tions of  his  property,  and  calling  into  Court  as  hostile 
parties  those  by  whom  such  alienations  had  been  obtained 
and  were  possessed.  And  not  wishing  to  proceed  to 
extremities  against  his  subjects,  he  was  willing  to  treat 
with  them  through  his  commissioners  for  an  amicable 
settlement  of  the  disputed  matters  involved  in  his  action. 
He  was  not  dealing  here  in  the  way  of  asserting  any 
prerogative,  nor  seeking  to  impose  any  compulsory  terms 
of  compromise  on  the  defenders,  and  on  the  contrary  he 
gave  no  power  of  that  kind  to  his  commissioners,  but 
expressly  prohibited  them  from  determining  anything 
finally  or  decisively,  until  it  should  first  be  considered 
and  approved  of  by  himself.  The  commission  provides 
that  ^  the  said  commissioners,  nor  nane  of  them,  shall 

*  make  hereafter  any   final   conclusion   in  any  of  the 

*  premises  unto  the  time  his  Majesty  be  first  fully 
'  certified  thereof  and  approve  of  the  same,  and  so  much 
'  the  rather,  because  his  Majesty's  subjects    interested 

*  in  the  premises  have  not  submitted  nor  are  not  bound 
'  to  submit  themselves  unto   this  present  commission, 

*  nor  are  further  bound  thereby  than  upon  their  own 

*  future  voluntary  agreement  or  approbation  of  what 
^  shall  be  concluded  or  agreed  upon  by  the  said  com- 

*  missioners.'^ 

As  the  trust  and  duty  thus  committed  to  these  com- 

1  See  Appendix. 
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missioners  involved  complicated  matters  and  inquiries 
into  many  particulars  and  circumstances  with  which  they 
could  not  be  supposed  to  be  personally  acquainted,  and  as 
to  which  they  had  no  means  or  opportunity  of  informing 
themselves,  they  determined  to  take  advantage  of  the 
power  given  to  them  to  carry  on  any  necessary  inquiry 
by  commissions  or  other  lawful  means,  and  were  naturally 
led  to  resort  to  those  persons  resident  in  the  different 
localities  and  conversant  with  all  their  circumstances,  to 
obtain  the  information  requisite  for  enabling  them  to 
guide  and  advise  the  king  in  the  depending  treaty.  They, 
accordingly,  on  the  12th  April  1627  issued  a  proclamation 
or  commission  to  the  moderator  and  members  of  each 
presbytery,  to  make  choice  of  two  persons  in  each  parish 
who,  with  the  aid  of  the  minister,  were  to  procure,  in  the 
best  way  they  could,  information  on  the  several  points  to 
which  their  attention  was  directed, — namely,  the  number 
of  communicants  in  each  parish,  the  extent  in  length  and 
breadth,  and  a  variety  of  other  miscellaneous  statistics, 
after  which  they  were  required  to  try  the  worth  and  rent 
of  every  room  in  the  parisli,  both  stock  and  teind.  They 
were  to  return  reports  of  all  particulars  to  the  moderator 
of  each  presbytery,  by  whom  they  were  to  be  received 
and  exhibited  to  the  commissioners  named  by  his 
Majesty. 

Under  the  authority  of  that  proclamation  or  commis- 
sion, the  persons  in  the  different  parishes  named  by  the 
presbytery  proceeded  in  their  own  way,  and  as  they  best 
could,  to  make  the  requisite  inquiries,  and  in  the  course 
of  a  few  months  reports  were  returned  by  them  as  to 
many  parishes  in  Scotland,  which  were  delivered  to  the 
moderators,  and  by  them  forwarded  to  the  commissioners 
named  by  his  Majesty.  These  reports  were  merely  ten- 
tative, for  the  purpose  of  procuring  such  information  as 
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their  authors  might  be  able  to  obtain  respecting  the 
various  statistical  matters  to  which  they  related ;  and  in 
particular,  they  no  doubt  contained  what  they  had  been 
able  to  learn  as  to  the  value  of  many  lands,  stock  and 
teind,  agreeably  to  their  instructions,  all  which,  it  must 
be  supposed,  were  in  some  way  useful  to  the  commis- 
sioners for  whose  special  information  they  were  intended. 
But  it  does  not  appear  that  they  were  or  could  have  been 
applied  to  any  practical  purpose,  in  settling  any  of  the 
questions  upon  which  the  king  and  the  defenders  in  the 
action  of  reduction  were  at  issue,  as  their  inquiries  were 
entirely  of  an  ex  parte  character,  made  without  reference 
to  and  in  the  absence  of  the  parties  concerned,  without 
any  examination  of  titles,  not  partaking  in  any  respect  of 
the  nature  of  judicial  proceedings,  and  not  possessing  the 
least  force  or  legal  authority  to  bind  any  party  concerned, 
far  less  to  rule  such  conflicting  and  hostile  interests,  as 
those  of  the  heritor,  the  titular,  and  the  Church  were  in  an 
eminent  degree.  And,  indeed,  the  royal  commissioners 
themselves  had  no  power,  and  of  course  could  delegate  none 
to  those  subordinate  persons  whom  they  employed  in  this 
business,  sufficient  to  attach  such  important  consequences 
to  the  result  of  their  inquiries ;  and,  moreover,  such  a 
result  would  have  been  in  direct  opposition  to  the  declared 
intentions  of  his  Majesty  in  issuing  the  commission  and 
in  the  whole  matter,  as  he  anxiously  disclaimed  all  com- 
pulsory measures,  and  all  intention  of  imposing  on  his 
subjects  any  rule  or  terms  of  settlement,  except  what 
might  meet  with  their  approbation  and  consent,  as 
matter  of  voluntary  agreement. 

Attempts  have  been  occasionally  made  to  confound 
these  reports  made  by  the  ministers  of  parishes,  and 
two  or  more  of  their  parishioners,  for  the  information 
of  the  commissioners  as  to  local  circumstances,  respect- 
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ing  which  they  had  no  other  means  of  knowledge, 
with  the  proper  aub-valtrntions  of  teinda  made  by  the 
regular  sub-commissioners,  appointed  afterwards  with 
all  the  necessary  powers  and  authority  for  that  purpose, 
and  whose  sentences,  when  approved  by  the  high  com- 
missioners, were  binding  on  all  concerned  with  the  force 
of  law.  This  has  been,  in  some  degree,  countenanced  by 
the  erroneous  statements  of  our  institutional  writers, 
arising  from  defective  inquiry  and  information  as  to  these 
ancient  facts.  Mr  Erskine,  in  particular,  observes,  when 
treating  of  the  first  royal  commission,  and  of  the  subor- 
dinate inquiries  made  under  its  authority,  that '  valuations 

*  of  the  greatest  part  of  the  lands  over  Scotland  had  been 

*  completed  under  the  authority  of  the  commtssionera  of  1627 

*  a/nd  1628,  by  their  sub-commtssionei's.'^  But  in  this  state- 
ment tlie  learned  author  is  corrected  by  Sir  John  Connel, 
who  observes  that  it  is  founded  on  a  twofold  error,  ex- 
plaining that,  '  If  this  author  means  that  the  greatest  part 

*  of  the  teinds  were  valued  in  1627  and  1628,  he  is  in  a 
'  mistake  ;  for  no  valuations  in  1627  have  been  met  with, 
'  and  very  few  in  1628  are  to  be  seen.     If  he  means 

*  that  the  valuations  took  place  under  the  authority  of  a 
'  commission  issued  in  1627  and  1628,  he  is  still  in  error ; 

*  for  at  the  date  of  the  Act,  1633,  when  a  new  commission 
'  was  issued,  a  great  proportion  of  the  teinds  of  the  king- 

*  dom  were  still  unvalued/  ^ 

This  correction  of  Mr  Erskine  is  in  so  far  just,  that 
no  valuations  of  teinds  properly  authorised  or  legally 
entitled  to  that  character  were  completed,  or  are  to 
be  met  with  so  early  as  1627  ;  and  in  1628  few  of 
any  kind,  real  or  pretended,  have  been  seen.  But  the 
learned  author,  although  he  corrects  Mr  Erskine  in  these 

'  Erskine,  lib.  2,  tit.  10,  i  84. 
'  Connel  on  Teinds,  vol.  i,  p.  146. 
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respects,  does  not  appear  to  be  aware  of  the  true  reason  of 
the  non-appearance  of  genuine  valuations  in  the  one  case, 
or  their  rare  appearance  in  the  other — ^viz.,  that  at  the 
period  alluded  to,  no  power  existed  under  which  a  com- 
pulsory sale  or  valuation  of  the  teinds  could  have  taken 
place.  The  appointment  of  proper  sub-commissioners 
invested  with  these  powers  was  not  completed,  in  some 
instances,  until  nearly  the  end  of  1628,  and  generally 
not  until  1629,  after  which  the  valuations  appear  to 
have  been  begun  and  continued  as  regular  judicial  pro- 
ceedings. 

Until  their  appointment  was  fully  completed,  as  will 
be  presently  seen,  there  were  no  proper  sub-commissioners 
for  valuing  teinds  in  existence,  and  the  name  is  totally 
misapplied  when  made  use  of  to  signify  the  heritors  of 
parishes,  to  whom  the  royal  commissioners  reverted  for 
information  on  the  subject  of  their  commission. 

The  commissioners,  who  sat  at  Edinburgh,  continued  to 
meet  and  confer  on  the  important  matters  committed  to 
them.  They  concurred  in  settling  a  fixed  annuity  to  the 
King,  payable  out  of  the  whole  teinds  in  the  kingdom. 
They  also  made  some  progress  in  the  valuation  of  teinds, 
by  submissions,  personal  appearances  of  the  parties  con- 
cerned, and  private  compromises.  But  they  found 
themselves  much  embarrassed  by  the  want  of  power 
to  determine  any  point  that  could  be  of  force  against 
those  with  whom  they  had  to  treat;  and  seeing  dif- 
ferences and  unforeseen  difficulties  arise  in  the  whole 
matter,  that  would  prevent  their  labours  from  leading  to 
any  result,  they  stopped  short,  and  in  June  1627  re- 
ferred the  whole  matter  of  the  teinds  to  his  Majesty,  by 
the  following  minute  : — '  Likeas  the  said  commissioners, 
'  having  entered  upon  the  consideration  of  the  rate  and 

'  price  of  teinds,  found  such  difficulties  as  they  could  not 
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'  uniformly  agree  upon  the  true  estimation  of  the  said 
'  teinds,  or  the  rate,  price,  quantity,  and  prices  thereof, 
'  and  therefore,  by  an  act  of  the  date  of  the  said  29th  day 
'  of  June  1627  years,  condescended  that  the  determina- 
*  tion  thereof  should  be  referred  to  his  Sacred  Majesty/  ^ 

The  King,  by  aformal  instrument,  dated  9th  October  1627, 
declared  his  acceptance  of  this  submission,  and  directed 
his  Advocates,  with  all  convenient  diligence,  to  prepare  a 
legal  deed  to  that  effect,  and  to  expede  the  same,  and  de- 
liver it  to  the  Lord  High  Chancellor  of  the  kingdom,  that 
he  might  cause  it  to  be  subscribed  by  all  parties  having 
interest.  Before  this  matter  could  be  completed,  im- 
portant discussions  and  arrangements  had  taken  place 
with  all  the  parties  concerned  in  the  question  to  be  sub- 
mitted, and  at  last  four  different  submissions  were  sub- 
scribed by  all  the  parties,  who  concurred  in  submitting 
the  whole  matter  in  dispute  to  the  determination  of  the 
King.  The  first  of  these,  by  the  Lords  of  Erection  and 
tacksmen  claiming  under  the  erections,  was  dated  the  1st 
February  1628.'  The  King  had  frequent  conferences  with 
the  nobility  and  members  of  his  Privy  Council ;  and  find- 
ing the  matters  submitted  to  be  of  great  weight  and  con- 
sequence, his  Majesty,  on  the  30th  June  1628,  prorogated 
the  time  for  issuing  his  awards  till  the  31st  December 
1629. 

In  the  course  of  the  various  conferences  between  the 
King  and  the  nobility,  and  other  parties  concerned,  it  had 
been  resolved  that  his  Majesty's  annuity  should  commence 
with  the  year  1628 ;  but  as  the  same  could  not  be  uplifted 
until  the  valuation  of  each  person's  lands,  and  constant 
rent  thereof  in  stock  and  teind,  should  be  first  determined 
by  the  commissioners,  therefore  the  King  on  the  same  day 

1  Minutes  of  the  CommiBsionera,  29th  June  1627. 

2  Thomson's  Acts,  toI.  ▼.  pp.  189,  192, 194,  196. 
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on  which  he  prorogated  the  submissionB,  addressed  a  letter 
to  the  commissioners,  calling  their  attention  to  the  neces- 
sity of  proceeding  with  that  measnre,  and  requiring  '  that 
yon  to  whom  power  is  granted  by  the  general  commission 
shall  direct  particular  commissions  and  warrants  to  such 
particular  persons  in  every  sheriffdom,  parochin,  or  other 
bounds  and  circuits  of  the  kingdom  as  you  shall  think  fit, 
with  power  to  them  to  take  trial  by  all  ways  and  means 
agreeable  to  the  laws  of  the  kingdom,  or  to  be  set  down 
in  their  commissions  anent  the  valuation  of  the  true 
tythes  of  the  lands  within  the  bounds  of  their  commis- 
sions, and  what  they  are  worth  in  constant  rent  of  stock 
and  teind,  and  to  call  and  cite  parties  to  such  particular 
diets  as  they  shall  think  fit,  and  to  report  their  proceed- 
ings to  the  said  general  commission/ 
This  communication  was  laid  before  the  commissioners^ 
and  on  the  8th  August  1628  their  minutes  bear  the  fol- 
lowing resolution : — *  Nomination  of  sub-commissioners  to 
*  be  according  to  presbyteries/  By  this  time  the  King 
had  obtained,  and  was  acting  under,  the  powers  of  an  arbi- 
ter, with  which  the  submissions  vested  him  ;  and  in  order 
to  accelerate  the  measures  necessary  for  the  determination 
of  the  matters  submitted,  it  appears  that  on  the  27th  Sep- 
tember 1628,  his  Majesty  issued  a  charge  or  proclama- 
tion, dated  at  Holyroodhouse,  addressed  to  the  presbyteries 
throughout  the  kingdom,  and  requiring  the  moderators, 
whom  failing,  any  of  the  members  of  presbytery,  to  no- 
minate certain  neutral  and  indifferent  persons,  honest 
men  of  good  fame  and  credit,  as  sub-commissioners  for 
trial  of  the  valuation  and  constant  rent  of  each  parish  in 
stock  and  land  within  their  respective  presbyteries.  In 
obedience  to  this  proclamation,  meetings  of  presbyteries 
were  held  all  over  Scotland,  and  sub-commissioners  were 
appointed  in  each  presbytery,  for  the  purpose  of  valuing 

c2 
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the  teinds  as  directed.  The  proceedings  necessary  for 
that  purpose  were  however  attended  with  unavoidable 
delays  and  difficulties ;  and  it  does  not  appear  that  within 
any  presbytery  the  election  of  sub-commissioners  was 
completed,  so  as  to  enable  them  to  act  during  the  year 
1628,  or  that  they  were  in  any  case  in  full  exercise  of 
their  functions  until  the  year  1629,  and  most  commonly 
until  subsequent  years. 

Even  in  February  1629,  the  King  appears  to  have  issued  a 
commission  'direct  to  the  Lords  of  Commission,  and  to  the 
'  Sub-commissioners  for  Valuation  of  Teinds  within  every 
'  presbytery  and  parochine.'  In  that  instrument  his  Ma- 
jesty narrates  generally  the  proceedings  that  had  taken 
place  from  the  issuing  of  the  first  commission  ;  the  direc- 
tions and  warrant  that  had  been  given  for  naming  sub- 
commissioners  for  the  trial  of  the  valuations,  and  for  report- 
ing their  progress  in  that  business  ;  that  in  obedience  to 
their  directions,  various  of  the  presbyteries  having  reported 
to  the  commission  the  names  of  persons  within  their  re- 
spective bounds  fit  to  be  chosen  sub-commissioners,  of 
which  they  have  approved,  therefore  *  our  commissioners 

*  of  the  general  commission;  according  to  the  warrant 
'  granted  by  them  to  us,  have  given  and  granted,  and  by 

*  the  tenor  hereof  give  and  grant,  full  power  and  commis- 
'  sion'  to  these  persons  to  act  a^  sub-commissioners  on  the 
important  matter  of  the  valuation  of  the  teinds ;  and  this 
is  followed  up  with  certain  special  instructions  for  their 
guidance  in  the  execution  of  that  duty.  They  are  re- 
quired to  meet  at  some  convenient  place,  to  be  appointed 
and  published  by  them  ;  to  sit  twice  a  week,  with  pi^wer  to 
call  all  parties  having  interest  in  the  valuations  before 
them  ;  and  if  both  be  present,  to  proceed  to  the  trial  with- 
out citation ;  to  take  proof  by  writ,  witnesses,  or  oath  of 
party ;  to  appoint  a  procurator-fiscal  to  pursue  valuations 
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of  the  teindfl  of  those  who  refuse  or  delay  to  insist  in 
them,  with  other  powers  and  authority  to  hear  and  de- 
termine all  questions  arising  between  the  parties  con- 
cerned, for  which  purpose  these  sub-commissioners  are 
erected  into  a  judicial  tribunal  within  each  presbytery, 
their  sentences  having  the  force  of  law,  and  subject  only 
to  the  effect  of  an  appeal  to  the  high  commission. 

These  tribunals  of  sub-commissioners  constituted  the 
only  legal  authority  under  which  any  proper  valuation  of 
teinds  could  take  place  ;  that  is  to  say,  such  a  valuation  as, 
when  sanctioned  by  the  approbation  of  the  high  commis^ 
sion,  forms  an  indefeasible  rule  of  settlement  between  the 
titular,  the  heritor,  and  the  church.  And  it  appears,  that 
with  the  exception 'of  a  few  cases  that  seem  to  have  pro- 
ceeded upon  mutual  consent  or  compromise,  all  the  valu- 
ations that  took  place  were  conducted  in  presence  and 
imder  the  authority  of  these  sub-commissioners,  the  whole 
subject  to  the  approbation  of  the  high  commission. 

The  authority  under  which  the  King  was  acting,  and 
continued  to  act  in  these  matters,  was  the  powers  com- 
mitted to  him  as  an  arbiter  by  the  submissions,  four  in 
number.  The  first  and  fourth  of  these  were  signed  by 
the  Lords  of  Erection,  titulars,  and  tacksmen,  claiming 
under  the  erections  on  the  one  hand,  and  on  the  other  by 
the  heritors  who  were  desirous  of  obtaining  right  to 
the  teinds  of  their  lands  by  purchase,  or  of  having  them 
valued.  These  submissions  contained  a  long  narrative 
of  the  previous  proceedings,  and  confirmed  the  King's  an- 
nuity as  fixed  by  the  commissioners.  They  also  con- 
firmed an  act  of  the  commissioners,  by  which  it  was  found 
that  all  superiorities  of  erections  should  be  freely  resigned 
and  surrendered  into  his  Majesty's  hands  without  any  com- 
position, and  for  that  purpose  the  parties  submitters  granted 
a  formal  procuratory  of  resignation  of  those  superiorities 
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in  the  King's  favour,  adperpetuam  renianeniiam.  They 
then  submitted  to  his  Majesty's  determination  and  decree 
what  composition  and  satisfaction  should  be  given  by  his 
Majesty  to  them,  or  any  of  them,  for  the  feu-maills,  feu- 
farms,  and  other  constant  rent  of  the  superiorities  resigned 
and  surrendered  by  them  into  his  Majesty's  hands.  They 
farther  submitted  to  his  Majesty  all  and  simdiy  teinds 
that  they  or  any  of  them  had,  of  other  men's  lands,  by 
whatsoever  right  or  title  they  possessed  or  occupied  the 
same,  and  likewise  how  they  might  be  denuded  thereof 
in  his  Majesty's  favour ;  and,  in  like  manner,  and  with  a 
view  to  every  heritor  obtaining  right  to  his  own  teinds, 
and  to  lead  and  gather  them  without  the  interference  of 
any  titular,  they  submitted  to  his  Majesty  to  appoint  the 
quantity  and  rate  thereof,  and  what  price  be  given  for 
the  same,  and  what  security  should  be  given  thereanent. 

The  second  submission  was  signed  by  the  archbishops, 
bishops,  and  other  beneficed  clergy,  among  whom  there 
had  been  much  distrust  and  apprehension  respecting  the 
new  and  extensive  changes  proposed  to  be  introduced  by 
the  King,  the  effect  of  which  on  the  claims  or  property  of 
their  own  order  they  either  could  not  or  would  not  ap- 
preciate, and  therefore  gave  way  to  their  proverbial 
jealousy,  that  the  Church  was  in  danger.  And  at  last, 
when  they  gave  a  reluctant  (consent,  this  was  only  done 
under  certain  conditions  annexed  to  their  deed  of  sub- 
mission, recognised  by  the  King,  and  embodied  in  the 
decree-arbitral  applicable  to  their  case. 

The  submission  bears  that  they  were  most  willing  that 
all  heritors  who  were  subject  to  the  payment  of  teinds  to 
them,  or  any  of  them,  might  have  and  enjoy  their  right 
to  their  own  teinds  if  they  desired  it,  *  for  payment  to  us 
*  and  our  successors  of  such  a  reasonable  rate,  and  con- 
'  stant  yearly  rent,  as  his  Majesty  shall  determine  to  be 
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the  quota  and  rates  of  the  teinds  within  the  rest  of  the 
kingdom,  so  as  the  rent  and  duty  in  silver  and  tolls  paid 
at  the  present,  as  well  to  us  as  to  the  ministers  serving 
at  onr  particular  churches,  be  not  in  any  sort  hurt  or 
diminished/  ^ 
The  submission  then  enters  into  certain  details  respect- 
ing the  matters  submitted,  after  which  the  above  condition 
is  repeated  in  the  following  terms : — '  Providing  that  we 
and  every  one  of  us  peaceably  enjoy  the  fruit  and  rent 
of  onr  several  benefices  as  they  are  possessed  by  us  at 
this  present  time,  and  that  the  same  be  not  hurt  nor 
diminished,  neither  in  quantity  nor  quality,  whether  the 
same  be  paid  to  us  in  rental  bolls,  or  by  gathering  of 
the  teind  sheaves  ;  but  that  we  and  our  ministers  pro- 
vided to  the  particular  churches  under  us,  and  our  and 
their  successors,  may  freely  enjoy  the  same  without  any 
change  or  alteration,  and  that  such  right  as  shall  here- 
after belong  and  accrue  to  us  and  any  of  us,  and  our 
successors,  by  his  Majesty's  said  decreet  anent  the  teind 
quota  to  be  paid  by  the  said  heritors  for  the  remnant  of 
the  teinds  which  are  not  in  our  present  possession,  be 
secured  and  made  sure  to  us  and  our  successors,  leaving 
the  said  heritors  of  the  lands  out  of  which  the  teinds  are 
due  unto  us  to  submit  themselves  to  his  Sacred  Majesty, 
his  decreet  and  determination  anent  the  annuity  to  be 
pronounced  before  the  last  day  of  December  1629/ 
The  submission  contained  an  expression  of  the  entire 
approbation  by  the  whole  clergy  of  his  Majest/s  design  of 
commuting  the  right  to  draw  the  teinds  ipsa  corpora^  into 
payment  of  a  reasonable  rate  or  duty  for  the  same,  and 
an  obligation  by  them,  for  themselves  and  their  succes- 
sors, to  conform  to  whatever  his  Majesty  should  determine 
in  that  matter. 

'  Thomson's  Apts,  vol.  v.  p.  108. 
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The  third  submission  was  by  the  Eoyal  Burghs,  and  was 
signed  by  commissioners  for  several  of  them  for  aU  right 
they  could  claim  to  the  teinds  which  had  been  granted 
for  the  support  of  ministers,  colleges,  schools,  and  hospi- 
tals, within  their  respective  burghs. 

On  the  29th  September  1629,  the  King  issued  separate 
awards  or  decrees-arbitral^  upon  each  of  these  submissions. 
Upon  the  first  and  fourth  he  determined  the  right  of  the 
Crown  to  the  superiorities,  and  fixed  the  composition  to 
be  given  to  the  Lords  of  Erection  at  1000  merks  Scots  for 
each  chalder  of  feu-farm,  victual,  and  for  each  100  merks 
of  feu-duties,  or  other  constant  rent  of  the  said  superi- 
orities of  that  worth,  deducting  the  blench-duties  con- 
tained in  the  infeftments  from  the  said  feu-farm  and 
feu-duties,  which  feu-duties  were  to  be  retained  by  the 
vassals  until  payment  of  the  composition  should  be  made. 
There  was  reserved  to  the  Crown  a  right  to  redeem  the 
feu-duties  from  the  Lords  of  Erection,  which  was  after- 
wards renounced.  And  the  King's  annuity,  after  under- 
going various  transmissions  through  different  hands,  was 
finally  terminated  by  a  proclamation  from  King  Charles  the 
Second  in  1674,  discharging  all  claim  on  that  account  prior 
to  1660,  since  which  period  it  has  been  no  more  heard  of. 

Upon  the  submission  of  the  bishops  and  beneficed 
clergy,  the  King  pronounced  a  separate  decree-arbitral, 
whereby  he  found  *  the  quota  or  rate  of  all  teinds  pertain- 
'  ing  to  the  said  bishoprics  and  other  benefices  aforesaid, 
'  quMlkes  faUea  unthin  the  compass  of  the  said  submission* 
to  be  the  same  as  his  Majesty  had  previously  established 
for  the  teinds  throughout  the  kingdom. 

It  is  then  narrated  that  the  bishops  and  beneficed 
clergymen  had  consented  to  the  proceedings  contemplated 
by  the  King,  being  willing  that  all  heritors  subject  in 

'  Thomson's  Acts,  vol.  v.  p.  197,  et  teq. 
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payment  of  their  teinds  should  obtain  right  to  them  upon 
the  same  footing  with  other  parties  liable  in  teinds,  '  so 
'  as  the  duties  and  rate  in  silver  and  bolls  payable  at 

*  the  present  to  them,  or  to  the  ministers  serving  at  their 
'  particular  kirks,  be  not  in  any  sort  hurt  nor  diminished/ 

This  was  in  substance  the  condition  stipulated  by  the 
bishops  in  their  submission,  and  it  was  thus  embodied  in 
the  decree,  and  more  particularly  confirmed  by  the  subse- 
quent Acts  of  Parliament  by  which  the  whole  arrange- 
ment was  ratified.  In  particular,  the  Act  1633,  cap.  17, 
which  fixes  the  rate  and  price  of  teinds,  and  the  terms  on 
which  they  are  to  be  purchased,  declares  that  these  rules 
shall  be  no  further  obligatory  on  the  bishops  and  beneficed 
clergy  than  according  to  the  provisions  and  conditions 
expressed  in  their  submission  to  the  King ;  and  the  im- 
portant statute  1633,  cap.  19,  containing,  as  already  ob- 
served, the  first  commission  having  authority  for  valuing 
teinds,  under  the  submissions  and  decrees,  refers,  in 
the  general  narrative,  to  the  submissions  and  previous 
Acts  on  the  subject,  and  repeats  the  conditions  annexed 
by  the  bishops  and  clergy  to  their  submission,  that 
they  should  be  no  further  obliged  in  any  of  the  pre- 
mises but  according  to  the  express  terms  thereof.  And 
afterwards,  in  the  enacting  part,  the  same  statute  de- 
clares, '  That  the  provisions  contained  in  the  foresaid 
'  submission  made  by  the  bishops,  whereof  mention  is 
'  made  in  the  foresaid  Act  of  Tithes,  *^  and  which  is  re- 
'  peated**  in  this  commission,  shall  be  restricted  to  that 

*  whereof  archbishops,  bishops,  parsons,  vicars,  or  other 

*  beneficed  persons  being  ministers,  colleges,  hospitals, 
'  and  other  dotations  to  pious  uses,  were  in  actual  and 
'  real  possession  at  the  time  of  the  said  submission,  which 
'  shall  remain  with  them  in  quantity  and  quality  accord- 
'  ing  to  the  tenor  of  the  said  provision.'    And  the  Act 
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then  contains  a  submission  to  his  Majesty  of  any  question 
or  dispute  that  may  arise  on  that  subject/ 

It  thus  appears  that,  at  the  time  when  this  Important 
national  measure  respecting  the  teinds  was  carried  into 
e£fect,  the  teinds  belonging  to  the  beneficed  clergy  were 
in  two  different  situations.  In  the  first  place,  they  were 
either  in  their  own  actual  possession,  being  realised  by 
gathering  the  teind-sheaves  ipsa  corpora,  or  held  for  de- 
livery of  rental  bolls  ;  or,  secondly ,  they  were  not  in  the 
actual  possession  of  the  clergy,  but  held  by  temporary 
possessors  to  whom  they  had  been  let  in  tack.  With 
regard  to  teinds  actually  possessed  by  the  clergy,  they 
fell  not  within  the  compass  of  the  submission,  and  they 
were  not  to  be  diminished  in  quantity  or  quality ;  or,  in 
other  words,  they  were  not  to  be  valued.  Accordingly 
the  protecting  clause  in  the  Act  1633,  providing  that 
teinds  belonging  to  the  beneficed  clergy,  or  devoted  to 
pious  uses,  shall  remain  with  the  possessors  undiminished 
in  quantity  or  quality,  restricts  that  provision  to  teinds 
of  which  they  were  in  the  actual  and  real  possession  at 
the  time  of  the  submission,  a  description  which  could  not 
apply  to  teinds  held  in  tack,  the  possession  of  which  the 
titulars  themselves  had  devolved  upon  the  tacksman  with 
whom  it  remained.  And  hence  it  will  be  observed,  that 
the  submission  of  the  clergy,  though  made  in  general 
terms,  was  by  the  annexed  conditions  practically  restricted 
to  teinds  set  in  tack  at  the  time  of  the  submission.^ 

The  most  material  point  determined  by  the  King  on 
these  decrees  is  that  which  regarded  the  valuation  and 
sale  of  the  teinds.  Upon  that  subject,  the  King  '  ratified 
'  and  approved  the  course  and  order  taken  by  our  special 

1  Thomson's  Acts,  vol.  vii.  p.  204. 

3  Forbes,  p.  498.    Stair's  Institutes,  book  2,  Ut.  8,  sect.  85.    Act  1662, 
cap.  9.    Thomson's  Acts,  vol.  vii.  p.  886. 
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'  command  and  direction  for  valuation  of  the  haill  teinds  of 
^  the  kingdom,  so  far  as  shall  be  justly  and  lawfully  done 
'  according  to  the  tenor  of  our  commission,  and  ordained 
'  the  commissioners  and  sub-commissioners,  already  ap- 
'  pointed  and  to  be  appointed,  for  that  effect,  to  expede  the 
^  same  with  all  convenient  diligence/  He  afterwards  found 
and  declared,  that  the  rate  and  quantity  of  all  teinds  in 
the  kingdom  should  be  one  fifth  •part  of  the  constant  rent 
which  the  land  paid  in  stock  and  teind,  where  the  same 
are  valued  jointly ;  and  where  the  teinds  were  valued 
apart ^  such  as  the  same  should  he  valued  by  the  commis- 
sioners or  sub-commissioners,  deducting  one  fifth  part  for 
the  ease  of  the  proprietor,  called  afterwards  the  King's 
ease.  The  proprietor  was  farther  found  entitled  to  an 
action  of  valuation  against  the  titular,  and  also  of  sale,  on 
which  he  could  obtain  right  to  his  teinds  at  nine  years' 
purchafie  of  the  value,  where  the  seller  had  an  heritable 
right ;  and  where  the  right  was  temporary,  the  price  to  be 
regulated  by  the  duration  or  quality  of  the  right.  ^ 

Those  articles  in  the  above  decrees*arbitral,  respecting 
the  superiorities  of  erections,  and  the  vabiing  and  buying 
of  teinds,  with  the  relative  acts  of  the  Commission,  were 
ratified  by  Acts  of  Parliament  in  1633,^  where  King 
Charles  the  First  sat  in  person.  And  by  the  19th  Act 
of  the  same  Parliament,  a  new  commission  was  granted 
for  carrying  the  decrees-arbitral,  in  all  their  parts,  into 
full  effect  by  judicial  authority;  for  which  purpose  a 
number  of  noblemen,  clergymen,  and  landed  proprietors 
were  appointed  as  commissioners  to  prosecute  and  follow 
forth  the  valuation  of  whatsoever  teinds,  parsonage  and 
vicarage,  within  the  kingdom,  which  were  yet  unvalued. 
Among  other  extensive  powers  committed  to  them,  they 

•  Thomsoo,  vol.  v.  p.  199. 

•  1688,  oc.  14, 17,  aud  19— Thomson's  Edition. 
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were  authorised  to  receive  the  reports  from  the  sub-com- 
missioners within  each  presbytery  of  the  valuation  of 
whatsoever  teinds  led  before  them,  and  to  allow  or  dis- 
allow the  same,  as  they  should  be  found  agreeable  or 
disagreeable  to  the  tenor  of  their  sub-commissions;  to 
appoint  sub-commissioners  within  parishes  or  presbyte- 
ries for  valuation  of  teinds  ;  to  rectify  unequal  valuations, 
in  so  far  as  prejudicial  to  the  titular,  the  ministers,  or  the 
King's  annuity,  and  various  other  functions.  One  im- 
portant duty  committed  to  them,  was  to  appoint  and 
modify  a  constant  local  stipend  and  maintenance  to  every 
minister,  to  be  paid  out  of  the  teinds  of  each  parish,  not 
under  eight  chalders  of  victual,  or  800  merks,  unless  par- 
ticular circumstance!^  might  render  it  expedient  to  lower 
tliat  amount,  of  which  the  commissioners  were  to  judge. 
They  were  farther  empowered  to  join  or  divide  parishes, 
to  unite  diverse  kirks  in  whole  or  in  part  to  others,  and 
to  appoint  and  provide  for  such  other  pious  uses  in  each 
parish  as  the  estate  thereof  might  bear.^ 

This  commission  embodied  all  the  powers  contained  in 
the  previous  commissions  of  1617,  c.  3,  and  1621,  §  5,  with 
additional  powers,  which  continued  to  be  acted  upon  dur- 
ing the  Protectorate  of  Cromwell.  But  all  the  Acts  passed 
by  the  Parliament  during  the  subsistence  of  his  power, 
and  all  that  was  done  under  their  authority  from  1640  to 
1661,  were  rescinded  and  declared  void  and  null  by  the 
Act  1661,  c.  9  and  c.  15,*  reserving  always  the  effect  of 
them  as  regarded  private  rights,  but  excepting  from  that 
reservation  all  decrees  of  valuation  and  modification  since 
the  year  1637  to  the  prejudice  of  bishops,  as  to  what  they 
then  possessed.  The  commission  for  valuing  teinds  was  at 
various  times  after  theBestoration  renewed,  with  additional 
and  larger  powers,  until  by  the  Act  1707,  c.  9,  the  whole 

*  Thomson,  tU  npra.  *  Sae  1662,  c.  9. 
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were  transferred  to  the  Lords  of  Session,  as  the  regular 
tribunal  for  the  plantation  of  kirks  and  valuation  of  teinds. 
Mr  Erskine  in  his  account  of  the  Commission  in  1633, 
mentions,  among  other  powers  committed  to  them,  that 
they  were  authorised  to  *  receive  reports  from  the  aulh 
'  commission  that  had  been  first  named  by  the  King  in  1627, 
'  of  the  valuations  taken  before  them,  and  to  allow  or  dis- 
allow the  same/  But  it  has  been  already  shewn,  that 
no  valuation  of  teinds,  properly  so  called,  took  place  in 
1627,  and  that  no  authority  then  existed  under  which 
such  valuations  could  have  been  made  ;  while  the  proper 
sub-commissioners  of  presbyteries,  to  whom  alone  that 
power  was  committed,  were  not  appointed  till  1629  and 
the  following  years  ;  and  accordingly  the  Act  1633,  c.  19, 
in  mentioning  the  reports  which  the  commissioners  were 
empowered  to  receive,  describes  them  as  *  reports  from 

*  the  sub-commissioners  within  ilk  'presbytery  of  the  valu- 
^  ation  of  whatever  teinds  led  and  deduced  before  them,  ac- 

*  cording  to  the  tenor  of  the  sub^ommissionertt  decreet  to 
'  that  effect'  But  no  such  sub-commissions  were  granted 
until  the  year  1629,  after  the  sub-commissioners  had  been 
duly  elected  in  that  year,  in  accordance  with  his  Majesty's 
charge  or  proclamation  issued  in  September  1828. 

Before  leaving  this  subject,  it  is  necessary  to  observe 
that  the  commissioners  named  by  the  King  in  1627,  were 
appointed  with  a  view  to  appease,  by  amicable  measures, 
the  agitation  occasioned  by  the  King's  hostile  proceedings 
against  the  holders  of  Church  property.  They  had  no  power, 
as  already  stated,  to  value  the  teinds,  except  of  consent ;  and 
although  it  is  true  that  some  valuations  took  place  under 
the  commission,  this  was  probably  not  by  force  of  the  com- 
mission itself,  but  by  virtue  of  subsequent  letters  written  by 
the  King  to  the  commissioners,  after  he  had  obtained  autho- 
rity as  an  arbiter,  empowering  them  to  appoint  sub-corn- 
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missionerSi  before  ^om  these  proceedings  took  place.^ 
These  commissioners  named  in  1627  were  termed  *  Oom^ 

*  missioners  for  Surrenders  and  Teinda'  and  they  are  to 
be  distinguished  as  an  entirely  separate  body  from  the 
more  important  conmiissioners  named  by  the  Act  1633, 
c.  19,  who  were  appointed  with  the  fullest  powers,  and 
for  the  express  purpose  of  valuing  the  teinds,  and  settling 
all  questions  and  differences  among  the  parties  concerned. 
They  were  known,  and  always  distinguished  by  the  style 
and  title  of  *  Commissioners  for  the  Plantation  of  Kirks 

*  and  Valuation  of  Teinds* 

The  Commission  for  Surrenders  and  Teinds  held  various 
meetings,  with  a  view  to  some  settlement  of  the  matters 
in  dispute,  but  they  found  it  impracticable  to  come  to  any 
satisfactory  conclusion,  and  their  proceedings  and  powers 
ended,  and  were  merged  in  the  submissions  to  the 
King  in  1628. 

But  the  Commissioners  for  Plantation  of  Eirks  and 
Valuation  of  Teinds  began  and  continued  their  delibera- 
tions and  proceedings.  Their  commission  was  renewed 
from  time  to  time,  and  continued  during  the  interval  of 
the  Protectorate  under  the  usurped  powers  of  .that  time, 
and  their  character  and  functions  were,  as  already  shown, 
transferred  to  the  Court  of  Session  as  a  Commission  of 
Parliament.^ 

The  hierarchy  and  church  establishment  was  thus,  in 
so  far  as  concerned  the  existing  secular  clergy,  entirely 
subverted  by  the  Eeformation,  and  the  changes  conse- 
quent on  that  event ;  and  there  succeeded  in  their  room 
other  church  officers  who  had  embraced  the  new  opinions. 

^  See  Dnnlop  v.  Allan,  Jurist,  yoI.  zzz.  p.  689. 

2  Stair,  b.  2,  tit.  8.  {  11,  p.  808,  Stat.  1688,  c.  8.  Thomson's  Acts,  Stat. 
1688,  cc.  16,  17,  and  10 ;  Erak.,  b.  1,  tit.  6,  {  21 ;  Ibid.,  b.  2,  tit.  10, 1  84, 
p.  407. 
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The  same  fate  befell  the  regular  clergy,  except  that  there 
were  several  abbacies  and  priories  which,  upon  the  death 
or  resignation  of  the  Papal  beneficiaries,  were  granted  by 
the  King  to  laymen  in  perpeiuam  commendamy  in  virtue  of 
which  grants  the  commendators  not  only  enjoyed  the 
benefices  for  life,  but  were  entitled  to  a  seat  in  Parlia- 
ment, as  coming  in  place  of  the  former  abbots  and  priors. 
The  archbishops  and  bishops,  who  had  disappeared  even 
in  name  since  the  Eeformation,  were,  by  the  Act  1592, 
revived  in  the  person  of  those  clergymen  who  then  were 
or  should  be  ordained  ministers  of  the  cathedral  churches, 
with  the  right  of  sitting  in  Parliament,  and  with  the  same 
spiritual  jurisdiction  over  the  inferior  clergy  which  had 
been  enjoyed  by  the  church-officers  termedSuperintendente, 

But  these  arrangements  were  superseded  by  the  Act 
1592,  c.  116,  which  established  Presbyterian  church- 
government,  by  kirk-sessions,  presbyteries,  provincial 
synods,  and  general  assemblies.  By  1597,  c.  231,  the 
vacant  bishoprics  were  ordained  to  be  filled  up  b;  the 
King  with  actual  preachers,  or  ministers,  who  were  to  have 
a  vote  in  Parliament,  reserving  the  final  settlement  of  the 
spiritual  policy  of  the  Church  for  the  King  and  the 
Greneral  Assembly,  as  they  should  agree. 

But  in  1606,  by  the  Act  James  VI.,  c.  17,  bishops  were 
restored  to  their  estate  and  dignity,  and  to  the  full  enjoy- 
ment of  all  the  rights,  both  spiritual  and  temporal, 
formerly  belonging  to  them,  which  was  consistent  with 
the  Beformation.  Their  chapters  also  were  restored  by 
1617,  c.  2. 

Again,  in  1638,  Presbytery  was  re-established ;  then 
Episcopacy  by  1662,  c.  1 ;  and  finally  Presbytery  by  1689, 
c.  3,  and  1690,  c.  5,  which  is  now  the  ruling  form  of  spiri- 
tual  government  in  the  Established  Church  of  Scotland. 

Notwithstanding  all  these  changes,  however,  the  state 
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of  the  teinds,  or  at  least  of  the  law  regarding  them,  and 
the  powers  and  jurisdiction  of  the  Court  of  Session  as  a 
court  of  law  in  dealing  with  them  judicially,  and  with  the 
various  rights,  titles,  and  claims  affecting  them,  continue 
the  same,  excepting  that  certain  judicious  regulations 
have  been  introduced  by  statutes  into  certain  departments 
where  inconveniences  had  arisen  from  old  practices,  the 
removal  of  which  has  been  attended  with  great  benefit ; 
and  the  whole  system  of  provision  for  the  Established 
clergy,  by  awarding  reasonable  augmentations  in  every 
case  where  it  is  required,  is  still  conducted  by  that  Court 
with  a  wise  and  judicious  discretion. 

But  by  late  statutes  some  material  alterations  have  been 
made  in  the  constitution  of  the  Court,  as  by  the  Act  6  G^o. 
IV.  c.  120,  §  64,  commonly  called  the  Judicature  Act,  it  was 
enacted,  with  a  view  to  remedy  '  certain  inconveniences 
'  which  had  been  experienced  in  proceedings  of  a  judicial 

*  nature,  carried  on  before  the  Lords  Commissioners  for 
^  Plantation  of  Kirks  and  Valuation  of  Teinds,  that  from 
^  and  after  the  11th  November  1825,  all  actions  for  the 
^  valuation  or  sale  of  teinds,  or  actions  for  proving  the 
'  tenor  of  the  same,  all  actions  of  suspension  or  reduction 
'  of  localities,  and  all  actions  of  declarator  or  reduction 
'  connected  with  teinds  which  can  at  present  be  compe- 

*  tently  brought  before  the  said  Lords  Commissioners  for 
'  the  Plantation  of  Kirks,  shall  be  brought  before  and  be 

*  decided  by  one  or  other  of  the  Divisions  of  the  Court  of 
'  Session,  who  shall  be  held  as  a  quorum  of  the  said  Com- 
'  missioners/  It  is  further  provided,  that  all  such  causes 
shall  be  proceeded  in  as  nearly  as  possible  according  to 
the  forms  prescribed  for  causes  in  the  Court  of  Session, 
the  Lord  Ordinary  to  have  the  same  power  to  decide  such 
causes,  or  to  report  the  same  to  the  Inner-House,  as  is 
competent  to  the  Lord  Ordinary  in  Court  of  Session 
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causes,  but  not  to  be  entitled  to  review  his  own  inter- 
locutors, the  same  being  subject  to  review  only  in  the 
Inner-House,  as  prescribed  for  Court  of  Session  causes  ; 
providing  always,  that  the  jurisdiction  of  the  said  Lords 
Commissioners,  in  all  matters  of  a  ministerial  or  discre- 
tionary nature,  shall  be  no  ways  altered  or  affected  by  this 
enactment,  but  shall  continue  to  be  exercised  by  them  as 
heretofore. 

In  like  manner,  with  regard  to  the  rights  and  property 
of  the  Crown  in  teinds,  an  important  change  has  taken 
place,  that  charge  having  been  placed  in  other  hands,  by 
the  authority  of  various  statutes,  by  which  it  has  been 
transferred  to  the  Commissioners  of  Woods  and  Forests. 
In  particular,  by  the  Act  3  and  4  William  IV.  c.  69,  it 
is  enacted  that  the  Commissioners  of  Woods  and  Forests 
for  the  time  being  shall  have  and  exercise  all  the  powers 
and  authorities  whatever  with  regard  to  the  Crown  land, 
revenue  lands,  teinds,  feu,  retour,  and  other  duties  and 
casualties  under  their  management,  as  are  contained  in 
the  10  Geo.  IV.  c.  60,  with  respect  to  her  Majesty's  land 
revenue  in  England,  and  in  all  respects  as  if  these  reve- 
nues in  Scotland  had  been  included  and  named  in  the 
Act  of  the  10  Geo.  IV. ;  which  Act,  and  all  its  clauses, 
shall  be  applicable  thereto,  in  the  same  manner  as  they 
are  to  the  Crown  revenue  in  England. 

All  right  of  administration,  and  all  the  powers  of 
selling,  leasing,  or  disposing  of  the  land  revenues,  are 
c(xiferred  on  the  commissioners  under  the  Act,  and  special 
directions  are  given  as  to  the  sales,  the  investment  of  the 
purchase  money,  and  the  conveyance  to  be  executed  in 
favour  of  the  purchaser. 

The  commissioners  are  required  to  cause  duplicates  of 
all  conveyances,  deeds,  and  documents,  whereby  any  lands, 
or  property  whatever,  which  shall  be  purchased,  or  taken 
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in  exchange,  on  behalf  of  her  Majesty,  to  be  registered, 
and  preserved  in  the  Chancery  of  Scotland. 

The  original  conveyance,  deed,  and  duplicate,  or  attested 
copy,  shall  be  evidence  in  all  courts ;  of  right  and  title  ; 
and  every  deed  enrolled  in  Chancery  in  Scotland  to  be  of 
like  force  as  if  registered  in  the  Books  of  Council  and 
Session,  or  Register  of  Sasines. 

The  commissioners  to  have  power  to  sue,  and  be  liable 
to  be  sued,  in  any  court  of  law  in  Scotland,  in  the  name  of 
the  Lord  Advocate  of  Scotland  ;  and  service  of  any  legal 
proceedings  upon  the  Lord  Advocate,  and  an  intimation 
of  such  service  to  the  said  commissioners,  by  letter,  ad- 
dressed to  the  First  Commissioner  of  Woods  and  Forests, 
London,  and  put  into  the  General  Post-0£5ce,  shall  be 
deemed,  and  taken  to  be,  sufficient  service  on  the  said 
Commissioners.* 

These  enactments  were  confirmed  by  the  Act  20  and 
21  Vict.  c.  44,  which  regulates  the  institution  of  suits  at 
the  instance  of  the  Crown  or  the  public  departments  in 
the  Courts  of  Scotland,  and  provides  that  every  such  suit 
or  proceeding  on  behalf  of  or  against  her  Majesty,  as  in 
the  interest  of  the  Crown,  or  on  behalf  of  or  against  any 
of  the  public  departments,  may  be  competently  raised  in 
the  name  or  at  the  instance  of,  or  directed  against  her 
Majesty's  Advocate,  as  acting  under  this  Act,  and  shall  be 
instituted  at  the  instance  of  the  Lord  Advocate,  acting 
under  the  Act  on  behalf  of  her  Majesty,  as  in  the  interest 
of  the  Crown,  or  on  behalf  of  any  of  the  public  depart- 
ments. 

By  the  Act  2  and  3  Victoria,  c.  36,  the  object  of  which 
is,  inter  alia,  to  regulate  the  duties  to  be  performed  by  the 
Judges  in  the  Supreme  Courts  of  Scotland,  it  is  enacted, 

1  See  10  Geo.  IV.  c.  50 ;  8  and  4  Will.  IV,  c.  69 ;  14  and  19  Vict, 
e.  42;  and  20  and  21  Vict.  o.  44. 
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with  respect  to  the  Teind  Court,  *  that  the  Judges  of  the 

*  two  Divisions  of  the  Inner-House  of  the  Court  of  Session, 

*  along  with  the  Lord  Ordinary,  who  shall  be  Judge  in 

*  teind  causes  and  proceedings  for  the  time  being,  shall 

*  be  Lords  Commissioners  for  teinds,  and  shall  constitute 

*  the  Court  of  Commissioners  for  teinds,  and  any  five  of 
'  the  said  Judges  shall  be  a  quorum  of  the  said  court ;  and 

*  it  shall  be  competent  to  the  said  court,  in  causes  which 

*  they  may  deem  to  be  of  importance  or  difficulty,  to 

*  order  that  such  causes  shall  be  heard  before  the  whole 

*  Judges  of  the  Court  of  Session,  and  to  obtain  their 

*  opinions  in  like  manner,  as  is  provided  in   ordinary 
'causes  depending  in  either  Division  of  the  Court  of 

*  Session/ 


d2 


CHAPTER  I. 

ON  THE  NATURE  AND  DISTINCTION  OF  TEINDS. 

The  only  Teinds  or  Tithes  acknowledged  in  the  law  and 
practice  of  Scotland  are  such  as  arise  either  directly  from 
the  fruits  or  produce  of  land  or  of  waters,  or  from  the 
rentB  or  annual  returns  of  such  subjects  when  let ;  or  in' 
directly^  through  animals,  which  draw  their  nourishment 
and  support  from  the  land  or  waters.  The  teinds  consist 
of  a  tenth  part  of  such  produce  when  drawn  from  the  ipaa 
corpora^  or  of  a  fifth  part  of  the  constant  rent  payable  for 
the  stock  and  teind  united,  when  the  subjects  are  let  to  ten- 
ants. Teinds,  as  previously  explained,  are  divided  into  the 
greater  and  the  lesser,  or,  as  is  more  commonly  expressed, 
by  the  terms  Parsonage  and  Vicarage,  derived  from  the 
offices  respectively  held  by  the  parties  to  whom  the  teinds 
were  originally  payable — ^the  parsonage  to  the  parson,  and 
the  vicarage  to  the  vicar.  But  the  office  of  vicar  having 
now  disappeared  and  been  merged  into  that  of  parson  or 
minister  serving  the  cure,  he  is  entitled  to  the  whole 
remuneration  allowed  from  the  teinds  for  that  duty. 
And  the  various  changes  introduced  by  the  opinions  and 
practice  of  modem  times  having  deprived  the  teinds  of 
their  former  inalienable  character,  they  have  now  passed 
into  secular  hands,  and  are  for  the  most  part  held  by  the 
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Crown  or  by  lay  titulars,  subject,  however,  to  the  bur- 
den of  a  competent  stipend  to  the  minister  serving  the 
cure.  Both  parsonage  and  vicarage  teinds  are  generally 
conveyed  and  possessed  under  one  title,  though,  in  a  few 
instances,  they  are  held  by  separate  titles,  and  are  always 
governed  by  different  rules. 

Parsonage  teinds  are  everywhere  the  same,  and  com- 
prehend  the  teinds  of  com  in  a  general  sense,  as  of  wheat, 
barley,  oats,  pease,  &c.,  otherwise  termed  Decirrve  garbales, 
or  Decime  rectorie,  as  having  been  originally  appropriated 
to  the  rector  or  parson  doing  the  spiritual  duty  of  the 
parish.  Parsonage  teinds  are  due  by  the  public  law  from 
all  lands  in  the  kingdom ;  and,  unless  in  a  few  exceptional 
cases,  it  is  the  universal  condition  of  landed  property  to 
be  subject  to  that  burden.  No  heritor  can  prescribe  an  im- 
munity from  the  payment  of  parsonage  teinds :  '  There  is 
'  no  prescription  of  parsonage  tithes  (says  Forbes)  ;^  that 
'  is,  no  course  of  time  doth  sopite  or  extinguish  the  obliga- 
*  tion  to  pay  such  tithes.' 

Waste  lands,  though  never  before  teinded,  become  teind- 
able,  or  subject  to  parsonage  teind,  as  soon  as  they  are 
made  productive  by  cultivation.  But  in  cases  of  absolute 
Btermty,  where  no  fruits  are  produced,  no  teinds  are  due, 
the  same  being  debita  Jructuum,  and  not  debita  fundi. 

The  lesser  tithes,  or  vicarage,  formerly  appropriated  to 
the  vicar,  and  which  are  still  acknowledged  as  passing 
under  that  name,  comprehend  the  tithes  of  all  fruits  or  pro- 
duce teindable  by  our  law  and  not  included  under  the  head 
of  parsonage,  whether  these  be  yielded  solely  by  the  land,  as 
grass,  hemp,  flax,  &c.,  or  partly  by  industrial  aid,  as  calves. 
Iambs,  geese,  grice,  eggs,  milk,  &c.,  already  specified.  The 
material  distinction  between  the  two  descriptions  of  tithes 

^  Forbes  on  Titiies,  ed.  1706,  p.  881. 
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is,  that  whereas  the  parsonage  are  due  from  all  lands  hy  a 
public  law,  and  are  everywhere  the  same,  the  vicarage  are 
wholly  dependent  on  custom,  or  local  usage.  It  is  usage 
which  creates  the  right,  and  it  is  usage  which  regulates 
the  particular  articles  over  which  it  extends ;  and  in  these 
the  custom  of  payment  frequently  varies,  not  only  in  each 
parish,  but  in  different  estates  in  the  same  parish,  and  fre- 
quently in  different  farms  on  the  same  estate — ^the  rule 
being,  that  nothing  is  demandable  by  the  titular  in  name 
of  vicarage  unless  it  can  be  shown  to  be  warranted  by  the 
continued  use  of  payment ;  ^  and  in  that  respect,  the  doc- 
trine as  to  vicarage  is  only  a  special  application  of  the 
more  general  law  of  prescription  in  reference  to  annual 
prestations  or  payments. 

This  rule  applies  to  kail  herbs  and  roots,  with  gardens 
and  their  produce,  which  are  all  teindable  where  custom 
can  be  established.' 

Teind  fish,  and  all  other  small  fish,  though  caught  in  aUo 
mariy  are,  in  their  own  nature,  reputed  vicarage,  and  per- 
tain to  the  vicar  of  the  parish,  unless  a  particular  right  can 
be  shown  flowing  from  some  prelate  or  beneficed  person,  or 
immemorial  possession.^  But  immemorial  possession  is  not 
held  to  be  instructed  by  merely  referring  to  a  former  de« 
cree  not  produced,  by  which  the  possession  was  said  to  be 
proved.*  The  minister  of  North  Leith  having  right  to 
the  teind  fish  of  the  parish,  and  (by  alleged  possession)  to 
the  teinds  of  all  fish  imported  at  Newhaven,  charged  one 
Melville  for  the  teind  of  certain  hard  fish  bought  by  him 
in  the  "  Lewes"  and  imported  into  Leith.  He  suspended, 
on  the  ground  that  he  did  not  take  the  fish,  but  bought 

t  Forbes,  289,  296,  851. 

2  Shaw,  9tli  June  1676 ;  Bomet «.  Gib,  Dictionary,  16,725. 
^  Dickson  v.  Lord  Kinnaird,  15th  July  1610. 

4  Bishop  of  the  Isles  o.  Hamilton,    18th  December  1664,  Dictionary, 
p.  15,688 ;  Stair,  vol.  i.  p.  248. 
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them  from  the  original  takers  afteir  they  were  cured,  and 
then  imported  them  into  Leith.  The  Lords  suspended 
the  letters,  except  only  for  such  fish  as  should  be  taken 
by  the  boats  and  fishers  of  Newhaven,  thereby  sustaining 
the  minister's  right  to  teinds  from  fish  so  taken  and  im- 
ported. In  a  pursuit  by  the  Bishop  of  the  Isles  for  the 
teind  of  herrings  or  salmon  caught '  in  the  seas  adjacent 
'  to  his  diocese,'  it  was  found  that  the  respondents,  mer- 
chants in  Edinburgh,  could  not  be  burdened  with  such  a 
servitude  or  teind  duty,  unless  the  bishop  proved  that  he 
or  his  predecessors  had  been  in  possession  of  exacting  and 
getting  payment  thereof.^  In  a  subsequent  case,  at  the 
instance  of  the  Kirk-Session  of  North  Leith^  and  their 
tacksman  against  certain  merchants,  for  payment  of  the 
teinds  upon  various  kinds  of  fish  caught  in  the  north  seas 
and  imported  into  Leith,  for  the  purpose  of  being  cured 
and  exported,  it  was  pleaded  in  defence,  that,  as  the  fish 
had  already  paid  teind  when  they  were  caught,  and  were 
now  only  imported  into  Leith  to  be  cured  and  exported, 
they  were  liable  to  no  charge  beyond  the  ordinary  shore 
dues.  The  Court  found,  let,  That  the  pursuers  had  no 
right  to  the  teind  of  fish  brought  into  Leith  or  Newhaven, 
and  which  were  to  be  again  exported ;  and,  2(2,  That  they 
had  no  right  to  the  tithes  of  fish  which  had  already  paid 
tithes  at  the  place  where  they  were  caught. 

In  a  subsequent  question,  where  the  minister  of  North 
Leith  brought  an  action  against  a  merchant  in  Edinburgh, 
claiming  a  certain  sum  as  the  teind  due  on  herrings  and 
other  green  and  dried  fish  imported  into  Leith  or  New- 
haven, the  defender  maintained  that  no  teinds  were 
exigible,  either  on  fish  which  had  already  paid  teind  at 

»  Fount.,  vol.  i.  p.  860 ;  Dictionary,  16,648. 

3  Kirk-session  of  Leith  and  their  Tacksman  v.  Skene  and  Brown,  20th 
January  1708,  M.  16,662. 
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the  place  where  they  were  caught,  or  on  fish  which  were 
only  imported  with  the  intention  of  being  exported.  After 
various  interlocutors  had  been  pronounced,  the  Courtfinally 
found  that  the  pursuer  was  not  entitled  to  teinds  on  any 
fish  which  should  be  imported  into  Leith  and  afterwards 
exported,  neither  on  any  fish  which,  from  a  certificate  of 
the  minister  of  the  parish  where  they  were  caught,  or 
other  titular  having  right  to  draw  the  teind  thereof, 
should  appear  to  have  paid  teind  elsewhere. 

This  case  was  appealed  to  the  House  of  Lords,  when, 
after  hearing  counsel,  the  Lord  Chancellor  observed: 
There  are  two  points  which  the  Court  have  decided — viz., 
(1.)  That  the  minister  of  North  Leith  has  no  right  to  the 
tithe  of  fish  brought  into  Leith  which  were  meant  to  be 
again  exported ;  (2.)  Nor  to  the  tithe  of  fish  which  had 
been  paid  at  the  place  where  they  had  been  caught ;  and 
after  considering  the  case  minutely,  I  move  your  Lord- 
ships that  the  interlocutor  be  affirmed  upon  the  first  point 
and  reversed  upon  the  second  point,  resting  my  judgment 
upon  the  proof  brought  of  the  practice  of  so  drawing  the 
teind  in  the  latter  case.'  ^ 
Upon  this  subject,  and  in  a  similar  question,  the  fol- 
lowing points  have  been  settled — ^viz.,  (1.)  That  the  tacks- 
man was  entitled  to  draw  from  the  defender  the  teind 
of  all  fish  imported  by  him  into  Leith,  or  Newhaven, 
excepting  such  fish  as  the  defender  should  declare  at 
the  time  of  importation  to  be  intended  for  exportation, 
and  which  should  be  afterwards  exported.  (2.)  That  the 
defender  is  entitled  to  draw  back  the  duty  on  fish  which 
he  shall  prove  to  have  been  exported  out  of  Scotland, 
although  at  the  time  of  exportation  no  intimation  had 
been  given  that  such  fish  were  intended  to  be  exported. 
(3.)  That  when  fish  shall  be  declared  to  be  intended  for 

^  6th  April  1781 ;  Paton's  Appeal  Cases,  vol.  ii.  p.  669. 
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export  out  of  Scotland,  the  same  shall  be  entered  in  some 
book  of  the  defender  as  so  meant  to  be  exported,  with  the 
proper  description  of  the  numbers  and  marks  of  the  bar- 
rels, or  otherwise,  to  the  satisfaction  of  the  tacksman  of 
the  teinds ;  and  when  called  upon  to  prove  that  the  same 
had  been  exported,  or  when  the  defender  claims  a  draw- 
back as  on  fish  actually  exported  out  of  Scotland,  though 
not  originally  so  declared,  he  shall  then  prove  to  the 
satisfaction  of  the  tacksman,  by  his  books,  invoices,  and 
other  proper  evidence,  that  the  same  have  been  sent  out 
of  Scotland.  (4.)  That  the  above  exemption  and  drawback 
applies  to  fish  exported  by  railway,  as  well  as  by  sea,  due 
proof  being  given  that  when  sent  by  rail,  they  had  been 
actually  sent  out  of  Scotland.i 

An  attempt  was  at  one  time  made  to  establish  a  sort  of 
common-law  vicarage,  including  what  was  understood  to 
be  usually  subject  to  vicarage  teind  throughout  the  whole 
kingdom,  as  stirks,  lambs,  and  toool,  distinguishing  these 
from  certain  other  articles  of  vicarage,  and  holding  that 
the  latter  only,  and  not  the  former,  depended  upon  customs, 
or  use  of  payment.  This  was  countenanced  by  several  old 
decisions,  and  the  distinction  is  erroneously  stated  by  Mr 
Erskine,  whose  error  is  however  corrected  in  the  note  by 
the  editor.*  Yet  even  so  late  as  November  1842,  the  same 
error  was  repeated  by  Lord  Fullerton  in  the  case  of  Lord 
Glenlyon  v.  Clark,  to  be  afterwards  referred  to,  where  his 
Lordship  laid  it  down  as  the  law,  that  '  vicarage  teind  is 
'  leviable  from  lambs,  calves,  and  wool,  not  by  custom  merely, 
'  but  by  law  in  aU  cases'  It  is  remarkable  to  find  such  a 
dictum  delivered  in  modem  times,  and  by  so  eminent  an 
authority,  since,  besides  that  the  supposed  doctrine  was 

^  Tacksman  of  Teinds  of  North  Leith  v,  Methuen,  Fac.  Coll.  2l8t  May 
1S61. 

'  See  fifth  edition,  b.  2,  tit.  10,  J  14,  note  at  p.  896,  and  the  decisioDs 
there  referred  to. 
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merely  obiter,  and  no  way  called  for  by  the  case  before  the 
Court,  it  is  at  variance  with  all  principle  and  authority. 
It  is  indeed  stated  by  Forbes  to  have  been  expressly  dis- 
approved by  the  Court  even  in  his  day.*  *The  Lords 
'  have  indeed  (he  observes)  made  a  distinction  betwixt 
'  vicarage  commonly  paid  throughout  the  whole  kingdom, 
'  as  of  stirka,  lambs,  and  wool,  and  the  vicarage  of  milk, 
'  and  other  particulars,  finding  the  latter,  and  not  the 
'  former,  liable  to  prescription.    But  thereafter,  upon  a  re- 

*  claiming  bill,  the  foresaid  interlocutor  loas  stopped.'  * 

This  subject  underwent  a  full  consideration  in  a  modem 
case,®  in  which  an  heritor,  holding  certain  vicarage  teinds, 
under  leases  from  the  successive  incumbents,  for  payment 
of  a  specific  money  rent,  with  periodical  grassums,  was 
sued  by  the  minister  in  an  action  of  declarator,  concluding 
for  the  ipsa  corpora  of  the  vicarage  teinds  of  all  the 
articles  raised  in  the  lands  from  which  it  was  payable,  or 
at  all  events  for  the  teinds  of  *  stirlcs,  lambs,  and  voooV 

In  defence,  besides  disputing  the  minister's  right  to  the 
titularity,  the  defender  contended  that  vicarage  teind  is 
wholly  local  and  consuetudinary,  and  that  the  minister 
was  bound  either  to  accept  the  rent  and  grassum  stipu- 
lated by  the  lease,  or  to  prove  from  what  subjects  vicarage 
was  in  use  to  be  paid  before  the  leases  were  granted. 

The  case  was  reported  to  the  Court,  who  sustained  the 
minister's  right  to  the  titularity.    But,  *  in  respect  that  he 

*  has  not  condescended  upon   or  offered  to  prove  what 

*  vicarage  teinds  were  in  use  to  be  drawn  by  his  prede- 
'  cessors,  found  that,  in  hoc  statu,  his  demand  falls  to  be 

*  restricted '  to  the  tack-duty  and  grassum  payable  under 
the  lease. 

»  Stair,  lib.  2,  tit.  8,  §  6.  Forbes,  p.  886. 

3  Minister   of    St    Ninians    v.  Lord  Elphinstone,    16th  June    1666, 
Forbes,  p.  836. 
^  Minister  of  Oznam  v.  Duke  of  Roxburgh,  9th  March  1796,  Fac.  Col. 


NATUBE  AND  DISTINCTION  OF  TEINDS.  59 

Since  the  date  of  that  decision,  no  attempt  has  been 
made  to  renew  this  error,  or  show  that  vicarage  teinds 
are  due  on  any  other  ground  than  custom,  or  use  of  pay- 
ment, or  that  any  particular  articles  of  produce  are  charge- 
able with  vicarage  teind,  by  any  public  law  or  universal 
practice. 

But  with  regard  to  parsonage  teind,  although,  as  already 
explained,  it  is  a  burden  which,  by  the  public  law,  a£fects 
all  lands  whatever,  except  in  a  few  instances,  yet,  as  it 
only  attaches  to  the  fruits  or  produce,  it  follows  that  where 
no  fruits,  or  no  teindable  fruits  are  produced,  no  teind  is 
exigible  ;  nor  can  the  minister  or  titular  legally  demand 
any  compensation  as  a  aurrogcUum  for  the  want  of  it. 
Neither  are  they,  or  either  of  them,  entitled  to  restrain,  or 
in  any  way  to  interfere  with,  the  heritor  in  his  discretion  of 
labouring  and  sowing  the  lands,  so  as  to  raise  such  crops 
as  he  may  think  fit,  whether  teindable  or  not ;  and  so 
long  as  he  cultivates  fairly,  with  a  view  to  his  own  profit, 
and  without  any  sinister  intention  of  injuring  the  right  of 
the  minister  or  titular,  he  may  lawfully  turn  his  land  into 
grass,  or  into  any  other  crop  or  produce,  though  not  teind- 
able.^ 

While  this  continued  to  be  the  state  of  the  law  and 
practice,  grass  lands  were  not  subject  to  parsonage  teind, 
but  even  when  teindable,  the  teind  was  held  to  be  vicar- 
age, and  only  due  by  special  custom.  And  as  parsonage 
teind  could  only  be  made  available  from  the  crop  or  pro- 
duce to  which  exclusively  it  attached,  it  of  course  depended 
on  the  nature  of  that  produce  whether  any  or  what 
portion  of  it  could  be  claimed  by  the  titular  in  name  of 
parsonage  teind,  since,  in  so  far  as  the  land  was  in  grass, 
the  produce  was  vicarage,  and  so  not  teindable  for  par- 

1  Stair,  lib.  12,  tit.  S,  {  81.    Ersk.,  2,  10,  43.      Burnet  v.  Gib,  6th  June 
1670,  fol.  Diet.,  M.  18,640.    Bruce,  M.  16,64S. 
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Bonage.  It  followed,  from  this  state  of  matters,  that  unless 
in  those  special  cases  where  the  titular  had  set  the  teinds 
for  a  certain  tack-duty,  or  agreed  with  the  heritor  to  accept 
from  him  a  specific  quantity  of  grain  annually,  termed 
rented  hoVSy  as  the  teind,  he  the  titular  had  no  means 
of  rendering  his  claim  effectual,  since  the  drawing  ipsa 
corpora  was,  as  to  grass  land,  nugatory  and  unavailing. 

The  frequent  collision  between  these  conflicting  rights 
of  the  titulars  and  heritors,  and  the  oppressions  and  griev- 
ances to  which  they  often  gave  rise,  were  among  the  chief 
causes  which  ultimately  led  to  the  interference  of  the 
King,  ending  in  the  submission  to  his  Majesty,  and  his 
decrees-arbitral  thereon,  ratified  by  Parliament  in  1633,  as 
already  explained.  By  these  enactments  a  material  change 
was  effected  in  the  position  and  rights  of  all  parties  con- 
cerned in  the  teinds,  inasmuch  as  the  teind  itself,  instead 
of  remaining  as  a  burden  affecting  the  crop  or  produce, 
was  commuted  into  an  annual  money  payment,  fixed  at  a 
fifth  part  of  the  constant  rent  of  the  land  and  teind  jointly, 
as  the  same  should  be  valued  by  commissioners  appointed 
for  that  purpose.  The  right  of  the  titular  to  draw  the 
teind  was  abolished,  or  at  least  an  option  was  conferred 
on  the  heritor  of  obtaining  a  valuation  of  his  lands  in  a 
proper  process  before  these  commissioners,  and  on  pay- 
ment to  the  titular  of  a  fifth  part  of  the  rent,  stock  and 
teind,  as  valued  by  them,  he  acquired  right  to  draw  and 
enjoy  his  own  teinds,  and  in  certain  cases  to  buy  them  at 
six  or  nine  years'  purchase  of  the  valued  duty.  This  ar- 
rangement, however,  depended  on  the  heritor  exercising 
the  option  given  him  of  pursuing  a  valuation  of  his  own 
teinds;  because,  if  he  chose  to  neglect  that  remedy,  matters 
remained  between  him  and  the  titular  upon  the  old  footing. 

The  teind  was  thus  converted  from  a  tenth  of  the  crop 
or  produce  of  the  land  into  a  fifth  of  its  actual  rent,  as 
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the  same  shotild  be  ascertained  by  a  judicial  valnation ; 
and  this  gave  rise  to  a  change  in  the  position  of  pasture 
or  graas  land  in  relation  to  teinds.     For  as  teind  was  now 
exigible  from  rent,  and  not  from  produce,  so,  when  the 
heritor  brought  a  process  of  valuation,  the  titular  main- 
tained that,  as  all  lands,  with  a  few  exceptions,  are  liable 
in  parsonage  teind ;  and  as  the  teind  was  now  in  no  ways 
dependent  on  the  sort  of  crop  or  the  mode  of  cultivation, 
but  was  a  certain  fixed  portion  of  the  rent  payable  in  all 
time  coming,  so  he  was  entitled  to  teind  wherever  there 
was  rent  or  land  capable  of  yielding  rent ;  and  that  lands, 
though  not  under  the  plough,  but  exclusively  employed 
in  pasture,  were  subject  to  valuation,  and  to  be  teinded  in 
the  same  way  as  com  lands.     On  the  other  hand,  it  was 
argued  that  the  object  of  the  late  regulations  was  not  to 
infringe  upon  the  established  rule  as  to  what  was  teind- 
able  or  not  teindable,  but  simply  to  give  the  heritor  the 
right  to  his  own  teinds,  and  to  relieve  him  from  the  op- 
pression to  which  he  was  subjected  by  the  manner  in 
which  the  titular  exercised  his  right  of  drawing  teinds ; 
and  it  therefore  seemed  to  follow,  that  as  grass  lands,  on 
which,  when  teindable,  the  teind  had  always  been  ac- 
counted vicarage,  no  good  reason  could  be  assigned  for 
subjecting  them  to  parsonage  teind. 

This  question  does  not  appear  to  have  been  particularly 
dealt  with  by  the  commissioners  prior  to  the  Act  1707, 
establishing  the  Court  of  Teinds ;  and  indeed  there  is  a 
general  want  of  precision  and  uniformity  in  their  earlier 
proceedings.  But  under  that  statute  the  decisions  of  the 
Dew  Court  gradually  assumed  a  more  regular  judicial 
character.  They  appear  to  have  considered,  that  as  long 
as  the  teinds  continued  unvalued,  and  to  be  drawn  ipsa 
carporay  the  distinction  between  parsonage  and  vicarage, 
and  the  crops  subject  to  them  respectively,  was  to  be  en- 
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forced ;  but  that  either  in  a  regular  process  of  valuatioDi 
or  after  a  decree  of  modification,  or  where  the  worth  of 
the  teinds  was  ascertained  by  consent  of  all  having  inte- 
rest, or  by  other  and  satisfactory  evidence,  that  distinction 
could  not  be  recognised,  and  that  lands  in  pasture,  yield- 
ing or  capable  of  yielding  rent,  were  equally  vnth  com 
lands  subject  to  teinds  parsonage  and  vicarage. 

Thus,  in  the  case  of  Tannadice,^  the  minister  had  pro- 
duced a  rental  upon  which  the  heritors  had  deponed ;  but 
afterwards  that  proceeding  was  given  up,  and  a  scheme 
of  the  proven  rental  prepared,  of  which  the  Lord  Ordinary 
declared  the  teind  to  be  the  fifth  part.  But  as  the  rental 
consisted  of  lands  both  laboured  and  in  grass,  and  other 
items,  this  was  objected  to ;  and,  after  some  farther  pro- 
ceedings, the  Court,  while  they  sustained  the  modifica- 
tion»  allowed  a  proper  valuation  of  the  teinds  at  the  sight 
of  all  parties,  and  found  expressly,  '  that  when  the  teind, 

*  parsonage  and  vicarage,  belonged  to  one  titular,  they 

*  were  to  be  jointly  valued,  and  that  the  fifth  of  the 

*  curauh  rent,  both  of  laboured  land  and  grass,  was  teind, 

*  parsonage  and  vicarage.' 

Again,  in  the  case  of  CoUace,*  a  question  arose  respect- 
ing certain  grass  yards  which  had  come  in  lieu  of  kain 
fowls,  and  so,  it  was  argued,  could  not  be  teinded ;  but  the 
Court  held  that  the  parsonage  and  vicarage  being  a  joint 
benefice,  the  fifth  of  the  cumulo  rent  was  teind,  and  so 
that  the  grass  yards  were  subject  to  teind. 

In  like  manner,  in  the  case  of  Edderton,^  it  was  alleged 
that  the  lands  of  Little  Daan  and  Mowiblairy,  belonging 
to  Captain  Ross,  had  never  produced  com,  or  even  been 
ploughed,  and  were  in  great  part  so  situated  that  no 

1  8th  July  1719  ;  Reg.  Decrees,  vol.  vii.  p.  648. 
»  10th  July  1728  ;  Reg.  Decrees,  vol.  xi.  p.  86. 
»  7th  July  1726 ;  Ibid.  vol.  xvii.  p.  667. 
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plough  could  be  used  upon  them.  The  heritors  at  first  de- 
poned upon  a  rental  furnished  by  the  minister,  but  after- 
wards a  stipend  was  modified,  and  a  locality  prepared,  in 
the  course  of  which  the  Lord  Ordinary  found  that  *  Cap- 
*  tain  Eoss's  land  of  Little  Daan  is  a  grazing,  and  so  not 
subject  to  parsonage  teinds.'  That  finding  was  opposed 
by  another  heritor,  on  the  ground  that  the  lands  in  ques- 
tion were  not  wholly  in  grass,  but  partly  in  corn  ;  upon 
which,  and  on  some  farther  investigation,  it  appeared  that 
although  Little  Daan  was  partially  in  corn,  Mowiblairy 
was  solely  in  grazing  and  never  under  tillage ;  whereupon 
the  Court  found  that  the  whole  rent  of  both  properties 
was  subject  to  teind,  parsonage  and  vicarage,  and  to  be 
localled  upon  for  stipend.  These  decisions  are  not  re- 
ported by  any  of  our  known  collectors,  but  are  only  to  be 
found  among  the  registered  decrees  of  the  Court  of  Teinds, 

The  same  question  occurred  more  recently,  and  under- 
went an  elaborate  discussion  in  the  locality  of  Blair  Athol, 
between  Lord  Glenlyon  and  the  Trustees  of  Major  Alston 
Stewart,  regarding  certain  lands  which  were  entirely  in 
pasture,  not  fitted  for  tillage,  and  which  had  never  been 
known  to  be  under  tillage.  The  Lord  Ordinary  ordered 
minutes  of  debate, '  upon  the  point  whether  the  grazings 
'  of  Barnebest,  being  grass  or  pasture  lands,  and  uncon- 
'  nected  with  arable  lands,  are  teindable  subjects ;  or 
'  whether  they  can  be  localled  upon  for  stipend  without 
'  being  previously  valued/  His  Lordship  afterwards  made 
avizandum  to  the  Court  with  the  minutes  of  debate  and 
whole  cause. 

The  matter  was  then  fully  and  deliberately  considered ; 
and  in  the  end,  the  Court,  influenced  by  the  important 
change  which  the  system  of  valuations  had  introduced, 
by  substituting,  in  room  of  the  titulars'  contingent  and 
fluctuating  right  to  a  tenth  of  the  actual  crop  or  produce. 
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a  fixed  and  certain  proportion  of  the  rent  of  the  land  in 
all  time  coming,  without  distinguishing  between  lands, 
whether  agricultural  or  pastoral,  in  whole  or  in  part, 
unanimously  held — Ist^  That  the  lands,  although  wholly  in 
pasture,  and  never  known  to  have  been  under  tillage, 
were  nevertheless  teindable,  and  subject  to  valuation  at 
one*fifth  of  the  rent;  and,  2dly,  That  they  could  not 
be  localled  upon  without  a  valuation ;  and  they  sisted  pro- 
ceedings in  the  locality,  in  order  '  to  allow  the  parties  an 

*  opportunity  of  bringing  a  process  of  valuation  of  the 

*  teinds.'* 

By  that  judgment  it  was  settled  that  the  grazings  were 
subject  to  valuation  and  to  teind  parsonage  and  vicarage, 
along  with  the  arable  land.  But  an  obstacle  was  raised 
to  any  farther  procedure  by  the  heritor  and  the  minister 
both  refusing  to  bring  a  valuation,  in  which,  indeed,  neither 
of  them  had  an  interest,  but  rather  the  reverse.  Lord 
Qlenlyon  then  brought  a  valuation  in  his  own  name,  which, 
however,  was  not  proceeded  in,  and  the  matter  was  allowed 
to  lie  over. 

But  this  difficulty  was  overcome  in  a  subsequent  case, 
which  occurred  between  Mr  Learmonth  and  the  City  of 
Edinburgh,  regarding  the  lands  of  Bruntsfield  Liuks  and 
the  Meadows,  <tc.,  situated  within  the  parish  of  St  Guth- 
bert's,  and  in  the  course  of  a  locality  with  a  view  to  an 
augmentation  of  the  stipend  of  the  ministers  thereof. 

The  first  question  between  the  parties  regarded  the 
amount  of  the  rental,  which  the  City  had  given  up  at 
L.102,  whereas,  as  stated  by  the  heritor,  the  ministers 
had  stated  it  at  L.600>  whereupon  the  City  referred  to  the 
proven  rental  as  coinciding  with  their  statement,  and 
maintained  that  that  document  must  be  a  conclusive  rule 

^  Glenlyon  v.  Stewart's  Tmstees,  15th  November  1842,  Jurist,  vol.  xr. 
p.  6. 
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between  the  parties.     But  this  plea  was  repeatedly  dis- 
allowed. 

It  was  then  contended  for  the  City,  that  the  lands  had 
never  been  teinded,  and  were  not  in  their  nature  teind- 
ahle,  having  been  at  no  time  used  for  agricultui;^  pur- 
poses, but  feued  out  for  buildings, — actually  built  upon  and 
forming  part  of  the  streets  and  squares  of  the  City  of 
Edinburgh.  It  was  farther  pleaded  that  the  lands  were 
held  by  the  City  from  the  Governors  of  Heriot's  Hospital, 
who,  being  superiors,  were  not  liable  in  teind,  unless  by 
special  agreement  or  stipulation.  Finally,  it  was  main- 
tained that  the  attempt  to  charge  the  lands  in  question 
with  teinds  was  incompetent  without  a  valuation  ;  in  sup- 
port of  which  last  plea  reference  was  made  to  the  case  of 
Lord  Glenlyon,  as  having  decided  that  point. 

These  pleas  were  answered  by  the  heritor,  and  the  case 
came  before  Lord  Anderson,^  who  sisted  the  process  as  to 
the  lands  of  Bruutsfield  Links  and  the  Meadows,  in  order 
to  allow  the  parties  an  opportunity  of  bringing  a  process 
of  valuation  of  the  teinds,  and  as  to  certain  of  the  lands, 
to  be  intimated  to  Heriot's  Hospital. 

But  the  City  of  Edinburgh,  the  Ministers  of  St  Cuth- 
bert's,  and  Heriot's  Hospital,  all  declined  to  lead  a  valua- 
tion, whereupon  the  case  came  before  Lord  Ardmillan, 
who  having  heard  parties,  reported  the  case  as  to  the 
question,  whether  it  is  under  the  circumstances  competent 
to  local  on  the  lands  of  Bruntsfield 'Links  and  the  Mea- 
dows without  a  previous  decree  of  valuation. 

The  case  was  then  fully  heard  and  considered  by  the 
Court;  their  Lordships,  before  answer,  remitted  to  the 
Teind  Clerk  to  examine  the  records,  with  a  view  of  ascer- 
taining the  practice  which  has  obtained  before  the  High 
Commission  and  the  Court  of  Teinds  with  regard  to  the 

1  2lBt  Jaimarv  1868. 

E 
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localling  of  stipends  upon  heritors  who  had  no  valua- 
tions. 

Afterwards,  the  Court  having  obtained  a  full  report 
from  the  Teind-Glerk,  resumed  consideration  of  the  case, 
and  '  find  that,  if  the  lands  of  Bruntsfield  Links  and 
'  the  Meadows,  belonging  to  the  City  of  Edinburgh,  shall 
*  be  held  to  be  teindable,  it  will  be  competent  to  local 
^  stipend  thereon  without  a  decree  of  valuation,  and  that 
'  by  taking  one-fifth  of  the  present  rent  as  teind,  par- 
'  sonage  and  vicarage  ;  and  remit  to  the  Lord  Ordinary.'  ^ 

The  Lord  Ordinary  then  found  that  the  lands  of  Brunts- 
field  Links  and  the  Meadows  are  teindable  ;  that  the  rental 
thereof  has  been  judicially  admitted  to  be  £409  per  an- 
num, and  that  one  fifth  part  falls  to  be  taken  as  teind.  To 
that  interlocutor  the  Court  adhered,  and  refused  a  reclaim- 
ing note  for  the  City  of  Edinburgh. 

It  was  thus  finally  decided  that  lands  in  pasture  are  in 
law,  equally  with  arable  lands,  subject  to  teinds,  parsonage 
and  vicarage  ;  and  that  both  are  liable  to  be  locaUed  upon 
for  stipend  without  a  decree  of  valuation,  at  one-fifth  of 
the  ascertained  rent. 


OF  LANDS  WHICH  ABB  NOT  TEINDABLE. 

WASTE  LANDS  BECLAIMED  FROM  THE  SEA  OR  LAKES. 

The  gaining  of  ground  from  the  sea  by  embankment,  or 
from  lakes  by  draining  or  other  artificial  means,  naturally 
raises  the  question,  how  far  the  land  so  acquired  can  be 
legally  charged  with  teind.  That  subject  has  been  viewed 
by  some  writers  in  the  shape  of  a  claim  by  the  heritor,  in 
a  process  of  valuation  for  a  deduction  from  his  teindable 

1  lieannonth'B  TrosteeB  v,  the  City  of  Edinburgh,  19th  January  1856, 
Jurist,  vol.  xxxi.  p.  498. 
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rental  of  the  stuns  expended  by  him  in  the  works  and 
labour  necessary  to  recover  and  protect  the  land  from  the 
influence  of  the  water.  But  that  view  of  the  matter 
assumes  that  teind  is  by  law  exigible  from  lands  so  situ- 
ated ;  and  the  proper  question  seems  to  be,  in  the  first 
place,  whether  such  lands  are  or  are  not  teindable  sub- 
jects. 

This  question  appears  to  have  been  first  decided  in  a 
case  which  occurred  between  certain  heritors  of  the  parish 
of  Calder  and  the  College  of  Glasgow,  who  are  titulars  of 
the  teinds  of  that  parish.  It  appeared  in  that  case,  that 
the  lands  of  one  heritor  included  a  loch  of  great  extent 
and  depth,  which  had  been  drained  in  the  course  of  opera- 
tions attended  with  much  labour  and  expense.  The  pro- 
perty had  been  acquired  by  a  purchaser  who  laid  out 
large  sums  in  completing  the  work  of  his  predecessors,  and 
in  fortifying  and  securing  drains  and  levels.  In  that 
situation  the  titulars  contended  that  the  solum  of  the  loch 
was  a  teindable  subject,  and  that  they  were  entitled  to 
include  it  as  such  in  the  valuation. 

This  was  opposed  by  the  proprietor,  who  maintained 
that  the  solum  of  the  loch  was  not  teindable,  and  ought 
not  to  be  included  in  the  valuation,  in  respect  of  the  extra- 
ordinary expense  incurred  in  bringing  it  into  com  ground, 
which  he  pleaded  was  always  held  by  the  Court  to  exempt 
lands  so  acquired  from  the  charge  of  teind — and  that 
even  in  cases  where  the  improvement  is  permanent  and 
secure,  whereas  the  work  in  questiqn  was  neither  secure 
nor  permanent.  And  he  referred  to  a  late  case  between 
Fordyce  and  the  College  of  Aberdeen,  where  the  for- 
mer having  drained  a  piece  of  ground  which  was  for- 
merly a  mire  or  bog,  the  Court  found  that  the  ground  so 
reclaimed  was  not  to  be  computed  in  the  valuation  of  the 

teind. 

e2 
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The  titulars,  in  reply,  maintained  that  the  claim  of  the 
pursuer  to  have  the  site  of  the  loch  totally  deducted  from 
the  valuation  of  his  other  lands,  was  unfounded ;  that  the 
expense  which  it  had  cost  his  authors  in  draining  the 
loch,  and  himself  in  upholding  the  works,  was  no  relevant 
ground  for  exempting  the  soil  from  teind ;  which,  in  other 
words,  was  to  maintain,  that  these  grounds  were  to  be 
considered  in  the  eye  of  the  law  as  novaita,  as  the  Court 
formerly  judged  in  the  case  of  a  loch  lying  near  the  town 
of  Aberdeen.  And  with  regard  to  that  case,  they  endea- 
voured to  distinguish  it  from  the  one  in  hand,  by  the  cir- 
cumstance of  the  claim  in  the  latter  case  being  made,  not 
by  the  party  laying  out  the  expense,  but  by  a  singular 
successor. 

The  Court  found  that  the  soil  being  rendered  arable  at 
a  great  expense  by  the  heritor,  the  same  was  not  to  come 
m  computo  in  valuing  the  teind. 

The  following  note,  apparently  by  Lord  Elchies,  appears 
upon  the  session  papers : — 

*  The  President  urged  pretty  keenly,  that  whatever  the 

*  original  drainer  might  have  had  to  say,  that  the  subject 
'  should  not  be  teindable  till  he  was  repaid  his  expense, 

*  yet,  now  that  the  subject  was  in  the  possession  of  a 
'  singular  successor,  and  that  the  subject  was  in  its  nature 

*  teindable,  it  behooved^  by  the  common  disposition  of  law^ 
*•  to-  he  subject  to  teind.     But  it  being  answered,  that 

*  wherever  a  rent  arose  from  an  extraordinary  improve- 
'  ment,  so  far  as  the  value  of  the  subject  was  increased 

*  by  the  proprietor's  money,  the  titidar  had  no  claim,  as 

*  the  Lords  had  found  in  the  case  of  grounds  improved  by 

*  enclosing.     (See  the  case  of  Sir  Robert  Lawrie  and  the 

*  Duke  of  Queensberry.)    And  if  so  in  the  case  of  an  im- 

*  provement,  much  more  so  in  this  case,  which  may  be 
'  called  rather  a  creation.     And  if  once  the  improvement 
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*  was  not  subject  to  teind  it  could  never  become  so,  and 

*  that  the  original  proprietor,  by  conveying  the  lands, 

*  conveyed  them  with  all  privileges  competent  to  himself ; 
'  and  so  the  Lords  found  as  above/ ^ 

The  case  of  Aberdeen,  to  which  both  parties  referred  in 
the  above  argument,  is  not  to  be  found  in  any  collection 
of  our  reports ;  but  a  similar  question  occurred  at  a  later 
period  in  a  locality  of  the  parish  of  Inverness,  between 
the  magistrates  and  council  of  that  burgh  and  the  heritors 
of  the  parish,  respecting  a  piece  of  ground  formerly  a  salt 
marsh  covered  by  the  sea,  which  had  been  reclaimed  by 
the  magistrates  in  1746,  by  an  enclosure  of  high  walls, 
whereby  the  sea  was  excluded.  By  that  operation  a  piece 
of  ground  was  obtained,  which  was  so  improved  as  to  yield 
a  certain  rent,  but  was  maintained  at  a  considerable  annual 
expense,  necessary  to  protect  the  walls  against  future 
incursions  of  the  sea.  In  that  situation  the  town  claimed 
an  exemption  for  the  ground  from  the  charge  of  teind,  in 
respect  of  the  great  expense  incurred  in  recovering  it  from 
the  sea,  and  in  securing  it  against  the  chance  of  being 
again  overflowed;  and  they  referred  to  the  case  of  Calder 
as  an  authority  in  all  similar  cases. 

On  the  other  hand,  the  heritors  contended  that  no  good 
reason  existed  for  granting  the  exemption ;  that  the  ground 
had  yielded  a  constant  fixed  rent  for  the  last  thirteen 
years,  which  was  sufficient  to  compensate  them  for  the 
expenses  incurred  in  recovering  it  from  the  sea,  while  the 
chance  of  its  being  again  overflowed  was  so  remote  as  not 
to  require  serious  attention  ;  and  that,  in  the  meantime, 
as  the  town  enjoyed  the  benefit  of  the  ministry,  there  was 
no  good  reason  why  they  should  not  pay  for  the  support 
of  it  as  well  as  the  other  heritors,  whose  lands  were  also 
liable  to  unforeseen  accidents. 

1  Fol.  Diet.,  vol  ii.  p.  441 ;  Morrison,  p.  15667. 
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'  The  Lords  found  these  lands  gained  off  the  sea  not 

*  teindable/* 

A  more  recent  question  occurred  with  respect  to  the  loch 
of  Lochleven,  which  had  been  in  part  drained  and  turned 
into  arable  land  under  the  authority  of  an  Act  of  Parlia- 
ment, and  at  a  great  expense.  The  proprietor,  who  was 
also  titular  then,  brought  an  action  before  the  Court  of 
Session,  with  conclusions  directed  to  these  alternatives — 
Firaty  That  if  teindable,  the  land  should  be  valued  and  the 
teind  fixed,  subject  to  the  proper  deductions ;  and,  secondly ^ 
that  if  not  teindable,  the  Court  should  find,  decern,  and  de* 
clare  to  that  effect.  No  appearance  was  made  for  the 
parish  ministers,  who  were  the  only  parties  interested ; 
and  before  giving  decree,  the  Lord  Ordinary  (Wood) 
remitted  to  the  Teind-Clerk  to  inquire  into  the  circum- 
stances, and  to  report  whether  the  land  was  or  was  not 
teindable.  The  Clerk  accordingly,  after  full  inquiry,  gave 
in  a  report,  in  which  he  stated  that  in  his  opinion  the 
land  in  questidn  was  teindable.  Upon  this  report  the 
Lord  Ordinary  heard  the  counsel  for  the  pursuer,  and  pro- 
nounced the  following  interlocutor : — *  The  Lord  Ordinary 
'  having  heard  the  parties  upon  the  report  of  the  Clerk  of 
'  Teinds,  in  respect  that  no  party  has  appeared  to  support 
'  the  said  report,  and  in  respect  farther  of  the  cases  of  the 

*  Heritors  of  Calder,  18th  July  1739,  Mor.  15740,  and  the 

*  Heritors  of  the  Parish  of  Inverness,  21st  February  1759, 
'  Mor.  15685,  and  that  the  authority  of  these  cases  has 

*  not  been,  so  far  as  the  Lord  Ordinary  is  aware,  impeached 

*  by  any  later  decision  or  practice, — the  case  of  Lord 

*  Glenlyon,  15th  November  1842,  referred  to  in  the  report 

*  of  the  Clerk,  not  appearing  to  him  to  apply  to  a  question 
'  such  as  is  here  raised,  finds,  declares,  and  decerns,  in 

'  Heritors  of  Inyerness  v,  llagistratoB  and  Council,  Fac.  Col.  2lBt  Feb. 
1759;  Morriflon,  p.  16086. 
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*  terms  of  the  declaratory  conclusions  of  the  libel/  This 
interlocutor  has  been  allowed  to  become  final,  and  there 
the  question Irests  in  the  meantime.' 

The  soundness  of  these  decisions  may  admit  of  serious 
doubt,  since,  by  the  settled  law  of  this  country,  all  lands  in 
a  state  of  tillage  are  subject  to  the  exaction  of  teind,  and 
even  lands  lying  waste  and  uncultivated  are,  when  brought 
into  a  productive  state,  necessarily  subject  to  that  burden. 
What  the  former  condition  of  the  land  may  have  been,  or  by 
what  means  it  may  have  been  brought  under  tillage,  the 
lawdoes  not  inquire.  But  finding  it  actually  in  that  state,  in 
which  all  lands  in  the  kingdom  are,  without  exception,  sub- 
ject to  teind,  the  law  of  necessity  lays  upon  it  that  burden 
which  it  must  bear  in  common  with  all  landed  property. 

There  may,  no  doubt,  be  cases  of  lands  gained  from  the 
sea  by  embankments,  or  from  lochs  or  marshes,  by  artifi- 
cial drainage,  and  so  rendered  arable ;  and  according  to 
the  canon  law,  lands  so  acquired,  when  belonging  to  the 
monasteries,  were  termed  Novcdta^  and  privileged  with  an 
exemption  from  teind.  But  that  privilege  owed  its  origin 
and  force  entirely  to  the  supreme  power  of  the  Pope, 
whose  word  could  make  or  unmake  laws,  and  confer  or 
abolish  privileges,  according  to  his  sovereign  will.  In  this 
country,  however,  we  have  rejected  his  authority,  and 
there  is  no  power  short  of  the  Legislature  which  can  repeal 
or  suspend  the  force  of  the  existing  laws,  and  certainly  no 
such  power  belongs  to  or  can  be  competently  exercised  by 
courts  of  justice,  whose  proper  function  is  to  support  and 
enforce  the  laws,  and  to  repress  every  encroachment  in 
the  opposite  direction. 

It  being  therefore  a  settled  rule,  established  by  the  pub- 
lic law,  that  all  arable  lands  are  liable  in  teinds,  upon 
what  ground  could  the  Court  of  Teinds,  or  any  other  court, 

^  Not  reported. 
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assume  a  power  of  declaring  an  exemption  in  favour  of 
certain  lands  confessedly  arable  ?  It  is  an  admitted  prin* 
ciple,  that  waste  lands  are  not  teindable^^^but  become 
teindable  when  reclaimed ;  and,  on  the  same  ground, 
ought  not  the  lands  reclaimed  by  embankment  or  drainage 
to  be  in  like  manner  teindable  ?  The  mere  nature  of  the 
obstacles  removed  can  make  no  difference  in  the  rule  of 
law.  There  may,  no  doubt,  be  much  difference  in  differ- 
ent  cases  between  the  amount  of  labour  and  expense  in- 
curred in  removing  the  obstacles  that  stand  in  the  way  of 
bringing  the  lands  into  cultivation.  But  the  nature  of 
the  obstacles  removed,  or  the  difficulties  or  expense  in- 
curred  in  their  removal,  cannot  affect  the  character  or 
liabilities  of  the  land  when  actually  cleared  and  made 
arable.  The  labour  and  expense  employed  in  that  opera- 
tion may  lead  to  some  equitable  consideration  under  the 
circumstances,  but  it  can  be  no  reason  for  setting  aside  the 
rule  of  law  and  declaring  in  favour  of  the  lands  an  im- 
munity from  teind  which  the  law  acknowledges  not.  It 
is  therefore  humbly  thought,  that  the  cases  in  which  the 
Court  has  declared  reclaimed  land  not  teindable,  require 
reconsideration, — let,  on  the  nature  of  the  claim  itself; 
and  2d,  on  the  question,  how  far  such  a  rule  can  be  adopted 
without  the  sanction  or  authority  of  Parliament. 


GLEBES. 

I.  There  are  certain  lands  which  are  privileged  with  an 
exemption  from  the  burden  of  teinds,  as  is  the  case  with 
all  the  glebe  lands  belonging  to  the  Church,  or  those  lands 
which,  agreeably  to  the  relative  statutes,  are  set  apart  as 
glebes  for  the  parochial  clergy.  These  consist  of  four  acres 
of  arable  land  lying  nearest  to  the  church,  or,  in  default 
of  arable  land,  to  sixteen  soums  of  grass  in  lieu  of  it. 
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According  to  the  canon  law  and  the  practice  of  Scotland 
before  the  Eefonnation,  the  tithes  could  not  be  lawfully 
held  by  laymen,  but  were  due  ex  lege  to  the  parochial 
clergy  serving  the  cure  ;  and  for  that  reason,  and  as  they 
were  also  owners  of  the  glebes,  and  so  both  creditors  and 
debtors  in  the  claim  of  tithe,  that  claim  was  of  course 
extinguished  in  their  persons,  and  they  possessed  the  glebe 
teind-free.  But  after  the  Eeformation,  when  the  parish 
minister  had  no  further  claim  on  the  teinds  than  for  a 
competent  stipend,  and  when  the  whole  tithes  in  the  parish, 
subject  to  that  burden,  might  be  held  by  a  lay  titular, 
who  could  have  exacted  them  from  the  glebe,  it  was,  in 
order  to  prevent  such  claims,  provided  by  the  Acts  1578, 
c  62,  and  1621,  c.  10,  that  no  teind  should  be  exigible  in 
respect  of  the  glebes  of  ministers,  whether  consisting  of 
arable  or  grass  land,  which  were  declared  to  be  teind-free 
in  all  time  coming. 

In  the  case  of  glebes  not  designated  by  course  of  law, 
but  consisting  of  ground  mortified  for  that  purpose  by  pri- 
vate individuals,  it  was  at  one  time  held  that  the  glebe  so 
situated  was  teind-free/  But  more  recently  it  was  decided 
that  glebes  not  regularly  designed  possessed  no  such  pri- 
vilege. In  a  question  with  lay  purchasers,  glebe  lands 
which  had  formerly  belonged  either  to  parsons  or  vicars 
were  held  to  be  teind-free,  imless  payment  of  teinds  could 
be  instructed  within  the  preceding  forty  years. 


LANDS  BELONGING  TO  THE  CROWN. 

With  regard  to  the  Crown  lands,  several  important  ques- 

>  Wilson  V,  Agnew,  let  Feb.  1881,  Shaw,  vol.  iz.  p.  857 ;  Bnniet  v.  Gib, 
Mor.,  p.  15640 ;  Earl  of  Queensberry  v.  Douglas,  16th  July  1678,  Fol  Diet., 
Tol.  11.  p.  248 ;  Granstottn  v.  Elliott,  12th  Feb.  1800,  Fac  Col. ;  Locality  of 
St  Andrews,  2d  Jano  1824,  Shaw's  Teind  Gases;  Mackenzie's  Obserro- 
tions,  p.  187. 
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tions  have  occurred,  as  to  whether  they  are  subject  to,  or 
exempted  from,  the  pajmeut  of  tithes.  In  these  cases  it 
has  been  maintained  in  support  of  the  claim  of  exemption, 
that  de  jure  cororuB,  and  by  virtue  of  the  Crown  preroga- 
tive, lands  forming  part  of  or  connected  with*;the  royal 
demesnes  are  free  from  the  burden  of  tithes.  But  the 
Court  have  never  decided  that  general  question.  In  the 
case  of  Falkland,  it  appears  that  the  lands  were  not  ori- 
ginally Crown  lands,  but  formed  part  of  the  annexed 
property,  and  though  in  or  connected  with  the  royal  de- 
mesnes, had  devolved  on  the  Crown  through  the  forfeiture 
of  a  subject  in  whose  hands  they  had  previously  paid  tithes, 
and  therefore  the  Court  disallowed  the  claim  of  exemption. 
In  like  manner,  in  the  case  of  LinUthgow,  certam  lands 
connected  with  the  Palace,  which,  although  originally 
Crown  lands,  yet  having  been  granted  in  feu  to  the  Earl 
of  Linlithgow,  and  upon  his  forfeiture  having  reverted  to 
the  Crown,  it  was  held  that  the  character  of  the  tenure 
was  changed,  and  that  the  lands  had  become  subject  to 
the  payment  of  tithes  in  the  same  manner  as  any  other 
lands  held  feu  of  the  Crown.^ 

At  the  same  time  with  the  case  of  Linlithgow,  there 
occurred  a  question  which  became  the  subject  of  a  long 
discussion  between  the  minister  of  Canongate  and  the 
Earl  of  Haddington  as  heritable  keeper  of  the  Eing^s 
Park  attached  to  the  Palace  of  Holyroodhouse,  in  con- 
sequence of  an  attempt  by  the  minister  to  include  that 
park  in  the  rental  which  he  gave  up  in  a  process  of  aug- 
mentation. It  was  maintained  by  him,  in  a  preliminary 
question  as  to  the  King's  Park,  that  it  belonged  originally 
to  the  Abbey  of  Holyroodhouse ;  but  upon  that  point  the 
Court  held  that  the  minister  had  produced  no  evidence  of 

»  Common  Agent  in  Locality  of  Linlithgow,  26th  November  1820; 
Shaw*8  Teiud  Cases,  p.  227. 
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that  averment,  and  that  the  King's  Park  originally  be- 
longed to  the  Grown.  Holding  it  to  be  part  of  the  royal 
demesne,  a  discussion  then  took  place  as  to  the  Eari's 
claim  of  exemption  on  that  account  from  the  payment 
of  tithes.  And  the  Court,  in  respect  of  the  minister's 
failure  to  show  that  the  King^s  Park  was  subject  to  mini- 
sters' stipend,  or  paid  teind  in  any  shape,  found,  by  the 
narrowest  majority, '  that  the  immemorial  consuetude  has 
'  established  an  exemption  from  payment  of  tithes  in 
'  favour  of  the  Crown  for  those  lands  called  the  King^s 
'  Park,'  and  therefore  sustained  the  objections  to  the  ren- 
tal/ In  a  later  case,  it  was  found  that  lands  which  had 
been  dissolved  from  the  Crown  and  become  the  property 
of  the  subject,  are  liable  in  teind.*  These  decisions  having 
all  proceeded  upon  specialities,  it  may  be  held  that  the 
question  as  to  the  exemption  of  the  Crown  lands  merely 
as  such,  and  jure  coronce^  from  the  payment  of  tithes,  re- 
mains still  open  to  discussion. 


LANDS  HELD  CUM  DECIMIS  INCLUSIS. 

There  are  certain  lands  held  under  titles,  which,  besides 
conveying  the  lands  in  the  ordinary  dispositive  form,  pro- 
fess to  convey  also  the  teinds  in  a  form  rather  unusual — 
viz.,  by  adding  to  the  terms  conveying  the  lands  the  fol- 
lowing words  applicable  to  the  teinds  : — *  Cum  decimis 

*  inclusia  et  nunquam  anfea  separatis  or  quce  nunqttam  a 

*  stipUe  separari  solebant,*  or  other  words  of  the  like  im- 
port, amounting  to  a  declaration  that  the  teinds  are  in- 
cluded in  or  with  the  lands,  and  in  point  of  fact  have  never 
at  any  time  been  separated  from  the  stock.     Thatdeclara- 

1  Gilchrist  v.  the  Earl  of  Haddington  and  Officers  of  State,  26th  No- 
vember 1821^,  Shaw*8  Teind  Cases,  p.  200. 
*  Denny  v.  M*Dowel,  7th  December  1830,  ibid.  p.  239. 
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tion  has  been  explained  by  the  heritors  founding  on  these 
titles,  as  signifying  that  the  lands  have  never  been  teinded, 
but  have  always  been  possessed  as  teind-free,  and  there- 
fore claiming  in  favour  of  the  lands  so  held  an  exemption 
from  any  liability  for  teind  or  stipend. 

In  deciding  upon  claims  of  exemption  founded  on  titles 
in  these  terms,  the  Court,  even  where  the  clause  appears 
in  a  complete  form,  and  accompanied  with  favourable  cir- 
cumstances, have  refused  to  sustain  the  title  by  itself  as 
actual  proof  of  the  assertion  as  to  the  constant  union  of 
the  teinds  with  the  land,  or  to  attach  any  further  weight 
to  it  than  as  a  presumption  to  that  effect,  which,  being 
merely  a  presumption  of  fact,  they  have  held  open  to  be 
redargued  by  contrary  proof  of  any  former  separation  be- 
tween  the  two  subjects, — such  as  that  the  land  and  teinds  « 
had  at  any  prior  period  been  let  for  separate  rents  or  feued 
for  separate  reddendos. 

This  claim  of  exemption,  and  the  titles  containing  the 
clause  on  which  it  is  founded,  were  wholly  unknown  in  more 
ancient  times.  But  at  or  about  the  period  of  the  Beforma- 
tion  they  made  their  appearance  for  the  first  time,  in  the 
shape  of  grants  by  churchmen  in  favour  of  laymen,  contain- 
ing the  declaration  in  the  above  terms  as  to  the  teinds  being 
included  with  the  lands,  and  never  before  known  to  have 
been  separated.  Connell,  indeed,  states  that  he  has  found 
in  the  monastic  chartularies  one  instance  of  a  feu  of  lands^ 
cum  decimis  incltms  granted  before  the  sixteenth  century. 
But  on  examining  the  document  to  which  he  refers,  and 
which  is  printed  in  his  Appendix,  it  does  not  appear  to  bear 
out  his  account  of  it,  but  rather  proves  the  reverse,  being 
a  grant  in  1375  by  the  Abbot  of  Arbroath  in  favour  of  one 
John  Lyon,  of  certain  lands  as  to  which  the  tenendcLS  bears, 
'  Tenendam  et  hahendam  dicfam  terram  liberam  a  solutione 

^  Vol.  ii.  p.  21. 
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*  decinuB  garhalis^ — ^words  which  no  doubt  import  an  in- 
tention valeat  qwrntum  by  the  granter,  that  the  lands  should 
be  free  of  teind  in  all  time  coming,  but  certainly  do  not 
prove,  but  rather  disprove,  the  constant  union  of  the  lands 
with  the  teinds  in  all  time  past.  The  earliest  account 
of  any  grant  of  that  description  is  found  in  or  close  upon 
the  year  1543,  in  the  very  commencement  of  the  Refor- 
mation. 

The  singular  terms  of  these  tithes,  and  their  sudden 
appearance  in  the  midst  of  the  distractions  of  that  lawless 
time,  might  well  have  exposed  them  to  strong  suspicion, 
and  to  be  dealt  with  by  a  severe  scrutiny.  And,  indeed, 
as  matters  happened,  although  they  did  lead  to  inquiries 
and  questions  as  to  their  origin,  as  well  as  to  their  proper 
construction  and  effect,  which  were  attended  with  great 
difficulty  among  our  institutional  writers,  no  satisfac- 
tory conclusion  has  been  ever  attained  on  these  material 
points. 

Craig,  who  wrote  at  the  time  when  these  rights  were 
first  heard  of,  endeavours  to  account  for  their  terms  by 
suggesting  that  they  must  have  been  granted  by  some 
prelate  or  churchman  who  was  owner  both  of  the  lands 
and  teinds  ;  and  as  he  both  sowed  and  reaped  the  crop,  he 
had  no  occasion  to  separate  the  teind  from  the  stock,  but 
possessed  both  together,  and  afterwards  feued  them  out  in 
the  same  united  state  in  which  he  had  possessed  them.^ 
But  this  explanation  fails  to  solve  the  difficulty,  in  as  much 
as  it  contradicts  the  declaration  in  the  titles  that  the  lands 
and  teinds  had  never  been  separated ;  and  while  it  admits 
that  they  had  been  at  one  time  possessed  in  a  divided 
fonn,  does  not  show  how  both  could  have  been  afterwards 
consolidated  so  as  to  answer  to  the  description  of  nunquam 

1  Lib.  i.  Dieg.  15,  §  10. 
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« 

antea  8eparati8,a,nd  so  to  be  held  teind-free,and  transmitted 
with  that  privilege  to  laymen. 

Mackenzie/  while  he  states  the  liability  in  teinds  to  be 
the  universal  condition  of  landed  property,  explains  the 
exception  in  the  case  of  lands  held  cum  decimis  inclusis  to 
apply  to  such  lands  as  were  held  by  churchmen  having 
right  to  both  stock  and  teind,  which  had  never  been  sepa- 
rated, and  were  feued  out  by  them  before  the  date  of  the 
Lateran  Council,  which  made  the  feuing  of  teinds  unlawful. 

Forbes,^  Stair,  Bankton,  and  Erskine,  all  concur  more 
or  less  in  considering  these  rights  to  have  originated  in  the 
practice  of  churchmen  having  right  both  to  lands  and 
teinds  feuing  them  out  together  before  the  date  of  the 
Lateran  Council,  which  prohibited  all  infeudation  of  tithes 
to  laymen. 

These  discordant  or  conjectural  views  of  our  chief  legal 
authorities  on  this  subject  led  to  the  observations  of  the 
late  Lord  Corehouse  in  a  recent  case  of  Lord  Blantyre,  to 
be  afterwards  adverted  to,  on  which  occasion  he  stated, 
that '  not  one  of  our  institutional  writers  has  treated  this 
'  subject  in  a  satisfactory  manner,  not  even  Lord  Stair,  who 

*  on  this  point  is  particularly  inaccurate.  The  early 
'  decisions  of  the  Court  are  very  briefly  reported,  and  are 
'  equally  unsatisfactory ;'  and  Lord  Mackenzie  observed, 
that  the  '  single  decision  to  which  Lord  Stair  refers  has 

*  since  lost  authority.' 

The  earlier  decisions  of  the  Court  (on  this  subject) 
referred  to  by  Lord  Corehouse,  are  indeed  involved  in 
great  doubt,  and  are  so  obscurely  and  imperfectly  reported, 
that  they  can  furnish  no  rule  nor  guide  to  a  right  under- 
standing of  the  subject. 

»  Inst.,  tit.  10,  g  6,  p.  808.  Observ.,  p.  229,  230. 

•  Forbes,  p.  266.    Stair,  b.  2,  tit.  8,  §  10.    Bankton,  b.  2,  tit.  3,  ?  128. 
Erskine,  b.  2,  tit.  10,  §  16. 
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The  King  having  intimated  to  the  Gommission  granted 
by  him  in  1627  that  it  was  not  his  intention  to  quarrel  or 
annul  any  of  the  confirmed  feus,  the  Lords  Commissioners 
found  on  one  occasion  that  lands  feued,  cum  decimia  in- 
dusist  and  confirmed  in  these  terms,  were  free  of  the  king^s 
annuity ;  and  on  another,  that  they  should  not  be  valued.^ 
And  it  was  part  of  their  instructions  to  the  sub-commis- 
sioners, that  where  an  heritor  produced  to  them  an  infeft- 
ment  in  lands  with  the  above  clause,  and  confirmed  before 
1587,  the  date  of  the  Act  of  Annexation,  they  should  delay 
farther  proceedings  and  report  to  the  High  Commission. 

But  no  inquiry  into  this  subject  was  instituted  by  or 
under  the  direction  of  these  commissioners ;  and,  indeed,^ 
they  themselves  found  the  subject  of  the  teinds  beset  with 
such  difficulties,  that  in  the  end  they  referred  the  whole 
matter  to  the  consideration  and  decision  of  his  Majesty, 
which  thereafter  led  to  the  submission  and  decrees- arbitral. 

As  the  titles  containing  the  clause  above  mentioned  gene- 
rally flowed  from  churchmen,  and  were  required,  as  has 
been  seen,  by  the  commissioners  to  be  confirmed  before 
the  date  of  the  Act  of  Annexation  in  1587,  it  might  have 
been  natural  to  seek  for  some  solution  of  the  difficulty  in 
a  matter  of  such  antiquity  by  searching  into  the  ancient 
records  of  the  religious  houses,  by  whom  all  deeds  and 
documents  connected  with  the  titles  of  their  property 
were  carefully  preserved.  But  at  the  time  when  this 
question  first  occurred,  and  for  many  years  thereafter, 
these  important  muniments  had,  in  most  cases,  either 
perished,  or  been  lost,  or  conveyed  abroad,  or  dilapidated 
in  various  ways,  or  disappeared  in  the  hands  of  private 
individuals,  or  lay  buried  in  the  monastic  chartularies, 

«  See  HixmteB  of  the  CommisaioneTB,  26th  May  1627,  28th  Jan.  1629 ; 
Insftruction  1642. 
*  Minutes. 
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then  considered  as  inaccessible  to  common  inquirers.  And 
in  the  meantime,  cases  were  frequently  occurring  which 
were  entertained  and  decided  by  the  Court  upon  such 
materials  as  were  before  them,  but  without  any  clear 
perception  of  the  precise  grounds  or  foundation  of  the 
claims  in  question. 

It  was  not  until  the  case  of  Auchterlony,*  which 
occurred  in  May  1810,  that  the  late  Lord  President  Blair 
delivered  the  well-known  opinion  in  which  he  threw  so 
much  light  upon  the  nature  and  origin  of  these  grants. 
The  particulars  of  that  case  will  be  afterwards  considered, 
and  need  not  be  here  anticipated.  It  may  be  sufficient 
for  the  present  purpose  to  state,  that  the  case  related  to  a 
claim  by  Mr  Auchterlony  of  exemption  from  teind  or 
stipend,  in  respect  of  certain  lands  held  by  him  under 
titles  containing  a  clause  as  to  the  teinds,  declaring  them 
to  have  been  included  in  and  immcmorially  possessed 
with  the  lands,  and  never  separated  from  the  stock. 

In  delivering  his  opinion,  the  Lord  President,  in  the 
first  place,  remarked  upon  the  nature  of  the  case  as  relat- 
ing to  a  part  of  our  law  that  is  exceedingly  ^  abstruse  and 

*  difficult,  and  which  our  writers  have  rather  darkened 
'  than    thrown   light   upon   by   their  observations   and 

*  opinions.' 

His  Lordship  then  remarked  upon  the  singularity  and 
unreasonable  nature  of  the  rule,  which  he,  however,  ad- 
mitted does  exist  in  our  law,  viz.,  that  'Although  the 

*  burden  of  paying  ministers'  stipend  is  held  generally  in- 
'  herent  in  teinds,  yet  a  privilege  of  exemption  from  that 
'  burden  exists,  valuable  to  the  possessors,  but  creating  an 
'  additional  burden  on  the  other  heritors  in  the  parish,  or 

*  it  may  be,  excluding  the  minister  from  a  sufficient 

^  Fac.  Coll.,  28d  May  1810 ;  Auchterlony  v.  Common  Agent  in  Locality 
of  Carmyllie. 
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'  stipend — and  this  in  consequence  of  certain  clauses  that 
*  seem  to  have  in  themselves  nothing  adequate  to  produce 
^  such  an  effect/ 

In  unison  with  these  views,  in  which  the  subsequent 
opinions  of  Lords  Ck)rehouse  and  Mackenzie,  as  already 
shown,  coincide,  his  Lordship  then  combats  the  previous 
theories  which  had  regulated  the  practice  of  the  Court  on 
this  subject ;  and  shows,  in  the  first  place,  as  to  any  sup- 
posed presumption  that  feus  cum  decimis  inclusia  were 
granted  before  the  Lateran  Council,  or  should  for  that 
reason  be  sustained  as  exempting  from  teind,  that  there  are 
grounds  to  believe  that  no  such  feus  existed  in  Scotland 
before  these  councils ;  and  consequently,  that  there  could 
be  no  foundation  for  such  a  presumption.  Besides,  that 
the  Lateran  Councils  were  directed  against  feus  of  teinds 
in  respect  of  the  illegality  of  such  feus,  and  so  have  nothing 
to  do  with  the  question  under  consideration,  which  was  not 
whether  the  teinds  were  or  were  not  legally  feued,  but 
whether  the  lands  were  chargeable  with  teinds  at  all,  or 
were  to  be  held  as  teind-free. 

2.  As  to  the  other  hypothesis  that  had  been  suggested, 
that  wherever  teinds  and  lands  were  feued  out  together 
by  a  churchman  before  the  Act  of  Annexation  this  in- 
ferred an  exemption  from  teinds,  his  Lordship  referred  to 
the  canon  law^  which  subjected  churchmen  as  well  as 
laymen  to  the  burden  of  teinds,  and  showed  the  incon- 
sistency, therefore,  of  ascribing  such  an  effect  to  a  grant 
merely  because  it  conveyed  the  teinds  Mrith  the  lands, 
seeing  that  notwithstanding  such  a  union  in  the  title  the 
teinds  were  not  extinguished,  but  were  still  preserved 
entire,  and  subjected  to  the  claim  of  the  minister,  and  to 
all  other  legal  burdens  from  which,  as  they  were  not 
exempted  in  the  person  of  the  churchman  himself,  they 
could  not  be  free  in  the  person  of  his  disponee. 
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His  Lordship  then  proceeded  to  state  his  own  views  as 
to  the  true  origin  and  ground  of  this  privilege,  which  he 
held  had  not  heen  created  by  conveyances  of  the  clergy 
in  any  form  whatever,  but  merely  transmitted  by  their 
conveyances,  and  confined  to  lands  which  were  held  by 
them  as  teind-free,  and  which  had  never  paid,  or  been 
liable  to  pay,  teinds  at  all.  That  there  were  various  in- 
stances of  lands  possessed  by  the  clergy  with  that  exemp- 
ition  was  certain;  and  in  particular,  he  referred  to  the 
cases  of  laborea  and  novaliaf  which,  by  the  canon  law, 
were  privileged  with  an  exemption  of  that  nature ;  and  he 
explained  the  nature  of  that  privilege,  originating,  as 
already  stated,  in  the  character  of  the  land,  as  newly 
brought  under  tillage  from  a  waste  state,  or  cultivated  by 
the  manual  labour  or  at  the  expense  of  the  monasteries. 
He  referred  to  certain  Papal  bulls  conferring  or  confirm- 
ing that  privilege  on  the  Monastery  of  Newbattle,  and  he 
added  that  '  where  lands  are  held  by  the  monasteries  in 
'  this  way,  as  it  is  certain  that  they  did  feu  out  their  lands 
'  sometimes  as  well  as  others;  and  if  they  did  feu  out  such 
'  lands,  it  was  very  natural,  and  must  have  appeared  just, 
'  that  they  should  feu  them  with  the  same  exemption 
'  which  had  always  been  attached  to  them.  In  order  to  do 
'  this,  however,  it  appears  exceedingly  probable  that  they 
'  inserted  a  declaration  of  the  fact  that  the  teinds  were 
'  included  in  the  conveyance  of  the  lands,  and  had  never 
'  been  separated,  or  in  other  words,  cum  decimis  inclusts 
'  et  nwfiquam  a/ntea  separaiiiay  dtc' 

The  result  was,  that  his  Lordship  was  of  opinion  that 
where  lands  were  held  by  the  proper  titles  containing  the 
clause  in  the  above  terms,  the  exemption  should  be  sus- 
tained, and  so  the  Court  decided. 

.  The  report  of  this  remarkable  case  by  the  late  Lord 
Mackenzie,  as  contained  in  the  Faculty  Collection,  is  de- 
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fectiye  in  this  respect,  that  it  does  not  give  an  accurate 
statement  of  the  Lord  President's  opinion  as  to  the  true 
nature  and  origin  of  the  titles  in  question,  in  so  far  as  it 
omits  all  mention  of  the  labores  or  lands  cultivated  by 
the  manual  labour,  or  at  the  expense  of  the  monks,  as  one 
source  or  ground  of  the  exemption ;  confining  it  to  the 
novalia.  This  is  the  more  extraordinary,  as  the  Papal 
bull  in  favour  of  the  Monastery  of  Newbattle  to  which  the 
President  referred,  and  which  is  quoted  in  the  report, 
expressly  includes  the  Icibores  as  well  as  the  novalia  in 
the  lands  entitled  to  the  exemption.  This  omission  in 
the  report  of  the  decision  has  given  occasion  to  Sir  John 
Connell  to  remark  upon  the  circumstance  as  an  error  in  the 
Lord  President's  opinion,  in  which  he  would  have  been 
correct  if  the  report  had  been  accurate.  But  the  report, 
though  in  other  respects  valuable,  is  in  so  far  inaccurate ; 
and  the  author  of  this  work,  who  happened  to  be  present 
when  the  President's  opinion  was  delivered,  took  a  note 
of  the  substance  of  it  at  the  time,  which  states  what  his 
Lordship  truly  delivered,  that  these  ancient  exemptions 
included  both  the  novcdia  and  the  hhoresy  as  will  after- 
wards more  clearly  appear. 

The  opinion  expressed  on  this  occasion  by  the  Lord 
President  did  not  affect  the  rules  of  law  as  previously  laid 
down  in  various  decisions.  Nor  was  this  his  Lordship's 
intention  in  the  matter ;  his  object  being  not  to  alter  any 
established  principle,  but  to  afford  a  surer  foundation  on 
which  the  decisions  of  the  Court  might  rest.  Accordingly, 
the  views  opened  up  by  his  opinion  prevailed  for  a  con- 
siderable time  to  influence  the  practice  and  opinions  of 
the  profession.  But  at  a  later  period  doubts  were  ex- 
pressed concerning  them  by  opinions  thrown  out  from  the 
Bench  on  different  occasions,  and  particularly  by  Lords 
Mackenzie  and  Corehouse  in  the  passages  formerly  referred 

f2 
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to,  in  which,  although  they  both  concurred  in  holding, 
with  respect  to  the  lands  of  the  religious  orders,  that 
the  Idborea,  if  not  the  novaliai  were  privileged  with  an 
exemption  from  teind,  yet  that  this  only  continued  while 
the  lands  were  possessed  and  cultivated  by  themselves* 
and  ceased  when  these  were  let  to  tenants  or  conveyed  to 
disponees ;  or  in  other  words,  that  the  privilege  was  strictly 
personal  to  the  monks,  and  not  transmissible  to  others.^ 

In  a  subsequent  case'  regarding  the  privilege  of  bishops' 
teinds  as  to  their  proper  place  in  a  locality,  the  party  sup- 
porting that  privilege  endeavoured  to  draw  some  aid  or 
illustration  of  his  argument  from  the  case  of  decimce  in- 
clu8<B  et  nunquam  antea  aqpanxUB^  which  drew  the  follow- 
ing observations  from  Lord  Mackenzie,  after  referring  to 
the  argument  founded  on  it :  'I  can  only  say  it  is  ohscurum 
'  per  obscurtus.    I  could  never  find  a  clear  origin  for  that. 

*  I  heard  President  Blair^s  observations  in  regard  to  it,  and 

*  they  were  to  my  mind  very  unsatisfactory  indeed.  He 
'  imputed  it  to  a  chcmge  of  the  privilege  of  certain  monks 
'  to  a  real  right,  a  notion  which  it  is  difficult  to  support. 

*  For  it  was  found  by  the  Court  here,  that  their  privileges 
'  were  intransmissible,  so  that  one  cannot  see  that  that 
'  account  of  it  is  much  to  be  relied  on/ 

Now,  it  is  true  that  the  President  referred  to  the  privi- 
leges enjoyed  by  the  monasteries  in  Scotland,  whereby 
that  portion  of  their  lands  distinguished  as  novaUa  or 
labores  was  held  by  them  wholly  free  from  the  exaction 
of  teinds.  But  when  his  Lordship  suggested  these  ac- 
knowledged and  pre-existing  rights  of  exemption  as  a  pro- 
bable ground  to  which  the  decimce  incluace  claims  might 
be  ascribed,  he  did  not  impute  them  *  to  a  change  of  the 

*  privilege  of  certain  monks  to  a  real  right  ;  and  that  state- 

*  Lord  Blantyre  v.  Kennedy,  4th  Dec.  1838,  Dunlop,  vol.  i.  p.  148. 
■  Locality  of  Prestonkirk,  14th  Nov.  1848,  Dunlop,  vol.  v.  p.  61. 
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ment  seems  rather  to  proceed  upon  a  misapprehension  of 
the  President's  opinion,  as  there  is  nothing  in  his  Lord- 
ship's observations  which  can  be  fairly  construed  to  mean 
that  he  considered  the  privilege  as  merely  personal  in  the 
monks,  and  rendered  real  by  a  conveyance  of  the  lands 
to  singular  successors  or  otherwise.  On  the  contrary,  he 
appears  to  have  held  (whether  correctly  or  not)  the  privi- 
lege of  immunity  from  teinds  as  an  inherent  quality  of  the 
lands  themselves  possessed  by  the  monks  as  teind-free, 
and  passing  with  the  like  privilege  by  their  conveyance  of 
the  lands  to  other  parties.  Accordingly,  when  he  supposes 
that  the  monks  did  feu  out  their  lands,  his  conclusion  is 
that  'it  was  ver/ natural  and  just  that  they  should  j%tt 
'  them  fvtih  the  same  exemption  which  had  always  been 
'  aitached  to  them  /  or  in  other  words,  that  the  exemp- 
tion was  not  a  privilege  personal  to  the  owner  of  the  land, 
but  a  real  right  attaching  to  the  lands  themselves,  and 
passing  with  them  to  third  parties,  or,  as  it  is  expressed  in 
the  English  practice, '  running  with  the  land/ 

With  regard  to  the  concluding  observation  of  Lord 
Mackenzie, '  that  it  was  found  ly  the  Court  here  that  the 
'  privileges  toere  intransmissible^'  his  Lordship  does  not  re- 
fer to  any  case  specifically  where  such  a  decision  was  pro- 
nounced, and  no  such  case  can  be  found  upon  a  careful 
search.  Indeed,  even  if  such  a  point  had  been  decided  in 
a  single  instance,  it  could  not  have  availed  against  the 
subsequent  and  constant  current  of  opposite  decisions, 
seeing  that  in  every  case  where  the  Court  have  sustained 
proper  decimce  inclusos  rights  as  inferring  an  exemption 
from  teinds  (of  which  there  are  many),  they  must  neces- 
sarily have  held — \st^  That  the  churchmen  granters  of  such 
titles  had  themselves  enjoyed  the  exemption  in  question ; 
and,  2d,  that  it  was  effectually  transmitted  by  their  con- 
veyance of  the  lands  to  their  feuars. 
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Notwithstanding  these  remarks  of  Lord  Mackenzie, 
and  other  suggestions  thrown  out  on  later  occasions,  the 
views  of  President  Blair,  which  had  been  adopted  by  the 
Court  in  the  case  of  Auchterlony,  have  continued  to  re- 
gulate the  course  of  subsequent  decisions  in  all  similar 
cases*  It  may  be  that  it  is  not  easy  to  see  on  what  grounds 
the  Court  have  arrived  at  these  conclusions,  since  they 
have  uniformly  refused  to  hold  the  mere  declaration  in  the 
deed  of  conveyance  as  to  the  inseparable  union  of  the  lands 
with  the  teinds  as  conclusive  of  that  important  fact,  on 
the  verity  of  which  the  privilege  itself  was  made  depen- 
dent, and  by  a  contrary  possession  defeasable.  Yet  no  in- 
vestigation or  inquiry  has  ever  been  made  or  suggested 
into  the  circumstances  or  particulars  of  these  grants  as 
they  appeared — ^how  they  were  possessed,  or  if  the  posses- 
sion was  parted  with,  to  whom  or  by  whose  hands  culti- 
vatedi  or  at  whose  cost,  although  the  result  of  such  an 
inquiry  might  have  shown  that  the  lands  were  no  less 
liable  in  stipend  than  they  must  have  been  of  old  for  teind, 
when  let  by  the  monks  themselves.  The  law,  however, 
must  be  considered  as  settled  by  such  a  train  of  deliberate 
judgments,  and  will  be  afterwards  fully  explained.  Yet 
there  are  circumstances  so  unsatisfactory  connected  with 
the  appearance  and  terms  of  these  singular  dectmce  incluocB 
titles,  and  explanations  so  inconsistent,  that  it  can  scarcely 
be  deemed  out  of  place,  in  a  work  such  as  the  present,  to 
attempt  to  throw  some  farther  light  upon  their  origin  and 
true  character. 

In  the  earlier  part  of  the  Christian  era  the  Church  was 
maintained  by  offerings  and  monthly  payments  given 
voluntarily  by  the  people.  No  demand  was  as  yet  made 
for  tithes.  But  in  process  of  time,  and  more  particularly 
between  the  fifth  and  sixth  centuries,  the  clergy  brought 
forward  their  claim  to  the  tenth  of  all  fruits  of  land  and 
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produce  of  indostry  as  due  to  them  jure  divino^  for  their 
spiiitnal  labours ;  they,  aswa^  said,  coming  iu  place  of  the 
LeyiteSy  and  inheriting  the  character  and  privileges  en- 
joyed by  them  under  the  Mosaic  law.  That  claim  was 
not  acknowledged,  but  was  opposed  by  the  people,  and  led 
to  much  controversy  regarding  the  grounds  on  which  it 
was  attempted  to  be  enforced,  and  the  extent  to  which  it 
was  carried  by  the  pretensions  of  churchmen.  These  pre- 
tensions were  recognised  by  certain  ancient  canons  of 
general  or  synodical  councils,  which  in  the  course  of  time, 
and  by  the  increase  of  Papal  ascendancy,  gained  great  force 
and  authority,  insomuch  that,  being  supported  by  eccle- 
siastical power,  and  often  by  fictitious  decrees,  pontifical 
or  synodical,  they  met  with  a  partial  acquiescence.  But 
still  the  payment  of  tithes  was  not  compulsory,  but  re- 
mained in  a  great  measure  the  subject  of  voluntary  con- 
tributions by  laymen,  who,  it  would  seem,  availing  them- 
selves of  the  Mosaic  rule,  that  the  tithes  were  due  not 
exclusively  to  Levites,  but  along  with  them  to  the 
'  stranger,  the  fatherless,  and  the  widow,'  endeavoured,  in 
so  far  as  they  paid  tithes  at  all,  to  dispose  of  them  chiefiy 
to  those  necessitous  persons  in  charitable  gifts.  On  the 
other  hand,  the  religious  houses,  who  though  without  cure 
of  souls  were  reckoned  in  the  catalogue  of  the  clergy, 
and  possessed  large  territories  from  which  tithes  were 
demanded,  and  who  could  not  openly  resist  the  decrees  of 
Home  or  of  general  or  provincial  synods,  endeavoured  to 
protect  themselves  against  the  injunctions  and  censures 
of  the  canons,  by  obtaining  exemptions  or  privileges  under 
Papal  sanction.  In  the  end,  and  after  the  division  of  the 
land  into  parishes,  these  controversies  terminated  in  the 
establishment  of  tithes  as  a  general  burden  on  all  lands 
and  certain  other  subjects,  and  by  law  made  payable  to 
the  rector  of  each  parish  serving  the  cure,  agreeably  to  the 
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maxim  Decimce  debentur  parocho,  though  that  rule  was  in 
some  countries  but  partiaUy  observed. 

When  the  land  was  divided  into  parishes,  every  parish 
or  church  had  its  own  rector,  on  whom  the  cure  of  souls 
within  the  bounds  of  it  was  devolved  ;  and  as  a  remunera- 
tion for  his  services  in  that  charge,  he  enjoyed  the  teind- 
sheaves  or  tithes,  being  the  tenth  of  the  produce  of  aU  the 
lands  within  the  same  limits.  After  times  no  doubt 
brought  other  changes ;  but  as  long  as  churches  remained 
upon  this  their  original  footing,  the  several  rectors  con- 
tinued to  have  right  to  the  parsonage  teinds  of  their  re- 
spective churches  down  to  the  period  of  the  Beformation. 
At  that  era  it  has  been  reckoned  that  about  one-third  oi 
the  whole  churches  and  parishes  in  Scotland  remained  in 
their  primitive  state,  and  were  known  as  parsonages,  while 
the  remaining  two-thirds  had  been  bestowed  upon  monas- 
teries, bishoprics,  and  religious  houses/ 

With  regard  to  the  monasteries  and  other  religious  houses, 
whose  members  lived  together  in  seclusion  from  the  world, 
and  flourished  in  great  odour  of  sanctity,  they,  from  the 
respect  shown  to  their  vows  of  devotion  and  professions  of 
poverty,  obtained  from  the  Papal  See,  and  from  wealthy 
noblemen  and  others,  large  gifts  of  lands  and  consecrations 
of  whole  churches,  with  their  tithes,  under  the  sole  con- 
dition of  performing  continual  masses  for  the  souls  of  the 
donors,  or  their  ancestors,  or  other  deceased  persons  who 
might  be  named.  Their  acceptance  of  these  gifts  neces- 
sarily imposed  on  the  monasteries  or  religious  foundations 
the  duty  of  providing  for  the  cure  of  souls  within  the 
limits  of  those  parishes  the  churches  of  which  were  thus 
made  over  to  them ;  for  the  tithes  being  the  proper  spiri- 
tual remuneration  due  ex  lege  for  that  duty,  it  was  the 

*  See  Selden,  chap,  iv.,  v.,  and  yi. ;  chap.  vii.  sect.  4.  Forbes  on  Tithes, 
pp.  94-96,  227,  228 ;  Ibid.,  289,  et  §eq.    Plowden  on  Tithes,  p.  108. 
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ineTitable  consequence  of  their  obtaining  the  right  to  the 
tithes  that  they  should  be  burdened  with  the  counter- 
obligation  of  providing  for  the  service  of  the  cure.  In 
this  manner  the  monks  of  those  monasteries  to  whom 
churches  and  their  tithes  were  gifted,  became  in  effect 
perpetual  rectors  of  these  churches,  being  titulars  of 
their  tithes,  and  at  the  same  time  bound  by  the  spiritual 
duty  of  serving  the  cure,  for  which  the  law  provides  the 
tithes  as  the  reward. 

That  duty  was  generally  performed  by  the  nomination 
of  a  member  of  the  body  as  vicar,  to  whom  the  charge 
was  committed,  and  for  which  he  was  allowed  a  small  pen- 
sion, and  occasionally  a  portion  of  the  parsonage  tithes,  or 
the  lesser  vicarage  tithes,  for  his  support,  hence  called 
vicarage  teind,  the  remainder  being  held  at  the  disposal  of 
the  monasteries. 

In  like  manner,  when  a  bishop,  or  the  members  of  his 
cathedral,  acquired  parish  churches  with  their  tithes  and 
endowments,  he  or  they  became  perpetual  rectors  of  these 
churches,  drawing  the  tithes  on  the  one  hand,  and  by 
themselves  or  vicars  discharging  the  spiritual  duty  of  each 
parish  on  the  other. 

It  frequently  happened  that  when  monks,  or  bishops, 
or  the  deans,  or  canons,  or  other  members  of  the  bishop's 
cathedral,  acquired  churches  with  their  tithes  and  endow- 
ments, these  also  included  Church  lands  situated  in  the 
same  parish,  of  which,  as  just  observed,  the  donees  became 
rectors.  But  although  they  thus  became  titulars  of  the 
tithes  and  proprietors  of  the  lands,  and  the  two  subjects 
were  thus  united  in  one  otvnership^  they  were  in  no  respect 
incorporated  with  each  other ;  they  were  not  joined  to- 
gether nor  consolidated  in  any  form  or  to  any  effect,  but 
formed  separate  and  distinct  estates  or  tenements,  acquired 
in  separate  characters,  and  possessed  upon  separate  and 
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distinct  titles.  The  lands  were  acquired  and  held  by  them 
as  ordinary  landed  proprietors,  and  by  titles  similar  to 
those  of  other  such  proprietors.  But  to  the  tithes  they 
had  right  by  virtue  of  their  spiritual  office,  which  alone 
formed  their  legal  title  to  levy  and  enjoy  them. 

But  although  the  ecclesiastical  donees  thus  possessed 
the  lands  along  with  the  teinds,  yet  these  two  subjects 
were  no  more  united  than  the  civil  character  in  which  they 
held  the  one  was  with  the  spiritual  office  which  entitled 
them  to  the  other.  The  lands  were  neither  conveyed  nor 
possessed  cum  dedmis  indusia  et  nunquam  antea  separatiSi 
but  these  subjects  were  and  had  ever  been  distinguished 
from  each  other;  and  instead  of  conveying  them  as  subjects 
which  had  never  been  separated,  the  true  and  only  correct 
description  of  them  must  have  been  that  they  had  never 
been  known  to  be  united.  Lands,  therefore,  thus  acquired 
and  possessed,  could  never  have  afforded  a  plausible  foun- 
dation for  the  right  cum  decimia  inchma  et  nunquam  antea 
aeparatis. 

By  the  canon  law,  all  lands  were  subject  to  the  burden 
of  tithes,  from  which  the  possessions  of  the  Church  were 
not  excepted.  But  there  are  early  traces,  particularly 
about  the  eighth  and  ninth  century,  of  attempts  by  the 
regular  clergy  to  escape  from  the  payment  of  tithes^  or  to 
have  certain  of  their  lands  exempted  from  that  burden, 
such  as  their  vineyards,  lands,  or  fields  cultivated  by  them- 
selves  or  by  their  conventual  brethren  for  their  own  use.' 
In  many  cases  applications  for  indulgences  of  that  nature 
were  made  to  the  See  of  Bome,  and  granted  by  virtue  of 
the  dispensing  power  supposed  to  be  inherent  in  the  Pope, 
among  other  superior  powers.  These  indulgences  were 
greatly  multiplied ;  and  at  last,  in  the  commencement  of 

*  Decret.,  Part  2,  Cans.  16,  Ques.  11,  c.  41,  46,  47. 
2  Forbes  on  TithoB,  p.  876. 
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the  twelfth  century,  as  has  been  already  shown,  the  noted 
edict  or  decree  was  issued  by  Pope  Pascal  II.  in  favour  of 
all  monks  and  canons/  whereby  he  granted  a  general  ex- 
emption in  their  favour,  of  their  lands  termed  laboreSf  from 
the  payment  of  tithes,  where  these  lands  should  be  culti- 
vated by  their  own  hands  or  at  their  expense. 

This  general  exemption  continued  until  the  middle  of 
the  twelfth  century,  when  it  was  restricted  by  Hadrian 
ly.  by  a  canon  which  has  not  been  preserved,  but  is  re- 
ferred to,  and  its  terms  repeated,  by  Pope  Alexander  III. 
in  a  decree  issued  by  him  in  1170,'  whereby  he  confined 
the  privileges  to  the  three  orders  of  Cistertians,  Templars, 
and  Hospitallers,  and  more  particularly  defined  it  as  ex- 
tending to  their  laborea,  which  they  cultivated  with  their 
own  hands  or  at  their  own  expense ;  while  as  to  the  other 
religious  orders,  it  was  limited  to  their  novalia  cidtivated 
with  their  own  hands  or  at  their  own  expense,  and  to  the 
gardens  and  the  food  of  their  animals. 

It  appears,  as  has  been  already  explained,  that  this  pri- 
vilege was  abused  by  these  favoured  orders,  who  were  in 
the  practice  of  purchasing  lands  which  had  formerly  paid 
tithes,  with  the  view  of  bringing  them  within  the  benefit 
of  the  exemption  which  covered  all  their  own  lands  in  the 
circumstances  described  in  the  edict.  To  defeat  that  abuse. 
Innocent  III.,  by  a  General  Council  of  Lateran  passed  in 
1215,'  qualified  the  former  decree,  and  provided  that  the 
privilege  thereby  established  should  not  extend  to  acquire 
enda,^  but  only  to  such  possessions  as  were  held  by  these 
orders  before  the  date  of  that  (Jeneral  Council.  A  further 
explanation  of  these  privileges  is  given  in  another  canon, 
which  declares,  on  the  principle  that  vhi  majus  conceditwr 
minus  canceasum  ipse  videtur — ^the  exemption  in  favour  of 

>  Decretal,  lib.  8,  tit.  80,  De  Decimis,  c.  84.  >  Ibid. 

3  Forbes  on  Tithee.  pp.  281,  282,  876.    «  Selden.  cap.  6.  §  6,  pp.  120, 121. 
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labores  includes  also  novalia.  By  this  canon  of  Innocent 
III.,  the  exemption  in  favour  of  the  privileged  orders, 
though  apparently  confined  to  their  laborer,  was  extended 
to  their  novalia^  and  both  were  indiscriminately  possessed 
by  these  orders.^ 

Although  these  enactments  may  be  said  to  have  con- 
stituted the  general  or  public  law  of  the  Church  on  this 
subject,  yet  their  effect  was  occasionally  in  a  great  measure 
set  aside  by  the  appesds  that  were  made  in  particular  cases 
to  the  favour  of  the  supreme  authority  in  Borne,  and  the 
exemptions  which  followed  in  the  course  of  the  large  exer- 
cise that  was  made  of  the  dispensing  power  wielded  by 
that  authority.  These  exemptions  were  on  all  hands 
extended  and  multiplied,  in  this  country  in  particular, 
without  regard  to  the  exclusive  privilege  of  the  favoured 
orders,  insomuch  that  there  was  scarcely  a  religious  house 
in  the  whole  kingdom  (and  it  abounded  with  them)  which 
had  not  obtained  the  benefit  of  the  exemption  bestowed 
on  these  orders.*  It  is  always  to  be  observed,  however, 
that  no  exemption  from  tithes  generally  was  ever  bestowed, 
the  privilege  being  invariably  limited  to  the  labores  and 
novalia  cultivated  at  the  expense  of  the  monasteries  or  by 
the  personal  labours  of  their  members. 

It  is  true,  as  remarked  by  Sir  John  Gonnell,  with  regard 
to  the  monasteries  not  being  of  the  privileged  order,  that 
they  were  not  included  in  the  grant  of  exemption  by  the 
canon  of  Hadrian  lY.,  except  as  to  their  novcUia  ;  and  he 
refers  to  certain  Papal  bulls  addressed  to  the  monks  of 
Dunfermline,  Dryburgh,  Scone,  and  Kelso,  in  which  the 
exemption  from  the  payment  of  tithes  in  their  favour  is 
repeated  merely  as  to  the  novalia  and  the  food  of  their 
animals;  and  from  these  documents  he  concludes  that 

1  Decret.  de  Dec,  lib.  8.  tit.  80,  %  27. 
'  SeldeD,  tU  wprat  «/  p.  406,  ei  teq. 
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it  appears  that  '  after  the  middle  of  the  twelfth  century, 
'  the  right  of  exemption  to  those  monks  who  were  not 
'  of  the  privileged  orders,  was  confined  entirely  to  no- 
*  valia.^ 

Bat  this  appears  to  be  rather  too  broad  an  inference  to 
be  deduced  from  the  documents  referred  to.  No  doubt 
there  may  be  in  these  documents  clauses  of  exemption  in 
which  mention  is  only  made  of  the  notxdia  ;  and  there  are 
to  be  found  in  the  chartularies  of  many  of  the  monasteries 
not  of  the  privileged  orders  Papal  bulls  in  the  same  terms, 
conferring  an  exemption  on  the  grantees  simply  as  to 
their  wyvalia  or  gardens  and  the  food  of  their  animals.'  But 
there  are  interspersed  throughout  these  ancient  records 
examples  of  other  buUs  in  favour  of  different  and  un- 
privileged monasteries  of  a  date  long  subsequent  to  the 
middle  of  the  twelfth  century,  conferring  on  them  the 
exemption  in  express  terms  as  to  their  hhorea.  Thus  in 
the  chartulary  of  the  Priory  of  St  Andrews,  there  appears 
a  bull  of  Clement  III.,  in  the  year  1187,  in  favour  of  the 
Prior  and  brethren,  who  were  of  the  order  of  St  Augus- 
tincy  containing  a  clause  in  the  following  terms : — '  Sane 
'  LcbboTum  vestrorum  quss  propriis  manibus  vel  sumptibus 
'  colitis,  sive  de  animalium  vestrorum  nutrimentis  nuUus 
*'  a  vobis  decimas  extorquere  presumat.'^ 

Also,  in  the  same  record,  a  bull  by  Innocent  III.  in  1206, 
in  the  same  terms.^ 

In  the  Chartulary  of  Dryburgh,*  of  which  the  monks 
were  of  the  order  of  Preemonstratenses,  there  occurs  a  bull 
of  Innocent  IV.  in  1246,  in  favour  of  the  abbot  of  the 
order,  and  the  other  abbots  and  canons  of  the  same  order 
in  Scotland,  of  which  Dryburgh  was  considered  as  the 

1  Connell  on  Tithes,  vol.  2,  p.  9.        «  Forbes  on  Tithes,  pp.  104,  106. 
■  Chart.  Priory  St  Andrews,  pp.  67-69.  *  Ibid.,  p.  21. 

»  Chart,  of  Dryburgh,  pp.  183-188. 


94  TREATISE  ON  TEINDB. 

'  Prsemonstratenis  ecclesiaB  prima  mater  omnium  ecclesi- 
'  arum  totius  ordinis/  conferring  many  privileges,  and 
among  others  the  following,  including  both  the  lahorea 
and  novalia : — '  Sane  laborum  vestrorum  de  possessionibus 
'  habitis  ante  concilium  generale  ac  etiam  novalium  quaa 
'  propriis  manibus  vel  sumptibus  colitis  de  quibus  aliquis 
'  hactenus  non  perceperit  vel  de  ortis  et  virgultis  et  pisca- 
*  tionibus  vel  de  nutrimentis  animalium  nuUus  a  vobis 
'  decimas  exigere  vel  extorquere  presumat.'^  Of  this  order 
there  were  in  Scotland  five  different  convents,  all  vested 
with  the  same  privileges.* 

In  the  same  chartulary  there  occurs  an  edict  of  Innocent 
IV.,  narrating  an  application  of  the  abbot  and  brethren  of 
the  Abbey  of  Dryburgh  of  the  Prsemonstrsetensian  order, 
complaining  of  the  illegal  acts  of  certain  persons  who  are 
denominated  '  malefactors/  and  exhorting  the  monks  to 
more  promptitude  in  resisting  them,  and  in  redressing 
the  injuries  complained  of.  Among  the  evils  which  are 
said  to  be  thus  committed  and  to  be  resisted,  it  is  said 
'  vel  decimas  laborum  de  terris  habitis  ante  consilium 
'  generale  ante  quod  susceperunt  premonstratensis  ordinis 
'  instituta  quse  propriis  manibus  aut  sumptibus  excolunt 
'  seu  de  nutrimentis  animalium  morum  spretis  aposto- 
'  lic8B  sedis  priviligiis  extorquere  monicione  suppressa.' 

It  would  appear  from  these  bulls  of  Innocent  IV.  that 
the  privilege  of  exemption  from  teinds  was  conferred 
indiscriminately  on  the  novcdia  and  the  lahores,  which, 
indeed,  corresponds  with  the  general  tenor  of  these  edicts ; 
and  there  appears  no  ground  for  holding  that  the  exemp- 
tion in  question,  quoad  the  non-privileged  orders,  was 
latterly  confined  to  their  notHdia,  It  may  be  that  this 
was  the  tenor  of  the  grant  by  Hadrian  IV.,  but  that  this 

1  Chart,  of  Dryburgh,  pp.  188, 190,  202,  208.  *  Spottiewoode. 
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limitatioo  was  disregarded  by  his  saccessors  sufficiently 
appears  from  the  numerous  bulls  conferring  the  exemp- 
tion, without  distinction,  upon  almost  all  the  monastic 
institutions. 

Indeed,  the  rule  afterwards  enactod,with  a  view  to  correct 
the  abuse  of  this  privilege  by  the  monks,  shared  the  same 
fate,  although  adopted  by  a  Lateran  Council,  which  pro- 
vided that  the  exemption  should  be  confined*to  lands  belong- 
ing to,  or  possessed  by,  the  monks  before  the  date  of  that 
Council,  and  should  not  apply  to  subsequent  acquisitions. 
And  although,  even  in  the  bulls  just  quoted,  the  exemp- 
tion, as  there  alluded  to,  is  said  to  apply  to  teinds  *  de 

*  possessionibus  habitis  ante  concilium  generale,'  or  '  de 
'  terns  habitis  ante  concilium  generale ;'  yet  in  the  same 
chartulary  there  occurs  a  bull  by  Pope  Gregory  IX.,  in 
the  third  year  of  his  pontificate,  referring  to  a  complaint 
made  by  the  abbot  and  monks  of  Dryburgh,  that  whereas 
it  had  been  indulged  to  them  by  the  Apostolic  See,  that, 
with  regard  to  the  novcdia  whicn  they  cultivated  with 
their  own  hands  or  at  their  own  expense,  or  the  gardens, 
shrubberies,  or  fishings,  no  one  should  presume  to  demand 
or  extort  teinds  from  them ;  yet '  quidam  in  vestris  dioce- 

*  sibus  constituti  suo  nimis  inherentes  ingenio  nimiumque 
'  vuluntarii  interpretes  concilii  generalis  dum  sanctionem 
'  sensum  legitimmu  ad  sua  bona  non  habent  ad  com- 

*  modum  superinducunt  adulterum  intellectum  dicentes 

*  quod  hffic  non  debent  nee  possunt  intelligi  nisi  de  iis 
'  quoB  sunt  ante  predictum  consilium  acquisita  et  super 
'  hoc  eos  multiplicata  fatigatione  aggravant  et  molestant. 
'  Quare  a  nobis  humiliter  postulabatur  ut  quieti  eoram 

*  salubriter  providentes  vobis  qui  diocesani  molestatorum 
'  existitis  predictorum  literas  nostras  super  hoc  dirigere 
'  dignaremur.  Nos  igitur  premissorum  abbatis  et  fratrum 
'  gravaminibus  quantum  cum  Deo  et  honestate  possumus 
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'  precavere  volentes  nniversitati  vestre  per  apostolica  scripta 
'  mandamus  atque  precipimus  quatenus  ipsos  super  presta- 

*  tione  decimarum  de  novalibus  sive  ante  sive  post  idem 
'  consilium  acquisitis  que  propriis  manibus  aut  sumptibus 
'  excolunt  necnon  et  ortis  et  virgultis  et  piscationibus 
'  suis  vel  de  suorum  animalium  nutrimentis  non  per- 
'  mittatis  a  quoquam  ita  quod  quilibet  vestrum  in  sua 
'  diocesi  contra  indulgentiaB  memoratsB  tenorem  indebite 
'  molestari,  contradictores  per  censuram  ecclesiasticam 
'  appellatione  posposita  compescendo/^ 

In  the  Chartulary  of  Paisley,*  where  the  monks  were  of 
the  Cluniac  Order,  there  occurs  a  bull  of  Oalixtus  II.,' 
addressed  to  the  abbot  and  his  brethren  residing  there,  in 
which  there  is  the  following  remarkable  clause: — 'Decimas 

*  Jaborum  vestrorum  pro  quibus  tam  vos  quam  alios  monas- 
'  ticce  religionis  veros  inquietare  Episcopi  consueverunt 

*  illorum  vizt  quas  dominicaturas  appellant  quas  vestro 
'  assumptu  a  monachis  et  cellarum  vestrarum  clienti- 
'  bus  excolluntur  sine  omnium  episcoporum  ministrorum 
'  contradicente  de  inceps  quietius  habeatus  quas  vestris 

*  peregrinis  fratribus  et  pauperibus  erogatis/ 

It  is  observed  by  Sir  John  Connell,  with  regard  to  the 
monks  of  Dryburgh  and  the  Chartulary  of  their  order, — 
viz.,  the  Prsemonstratenses,  that  Innocent  III.  by  a  buU, 
in  the  end  of  the  twelfth  century,  attempted  to  extend  to 
them  the  exemption  granted  to  the  privileged  orders,  but 
that  this  attempt  failed,  or  at  least  was  disallowed  in  Eng- 
land, for  which  he  refers  to  the  authority  of  Selden,  and 
thereupon  concludes  that  '  the  Frsemonstratenses  had  no 

*  special  privilege  of  exemption  in  Scotland/*  Now,  it 
would  not  exactly  follow  that,  because  the  monks  of  this 
order  had  no  privilege  of  exemption  in  England,  they  had 

1  Chartulary  of  Dryburgh,  pp.  219,  220.  »  Chart,  of  Paisley,  p.  279. 

'  1829.  ^  Connell  on  Teinds,  vol.  ii.  p.  7. 
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therefore  no  such  privilege  in  Scotland.  But  on  examin- 
ing Selden's  very  learned  work,  it  does  not  appear  to 
support  the  statement  in  question/  yet  the  author,  after 
referring  to  some  ancient  councils,  and  to  a  decree  in  the 
Vatican  annexed  to  some  canons  of  Pope  Urban  II.,  where- 
by lands  belonging  to  bishops  and  abbots  *  seem  to  be  dis- 
*  charged'  of  tithes,  observes  that  these  canons  were  not 
practised  as  church  laws,  and  adds,  that  what  the  clergy 
durst  not  do  for  the  canons  they  had  license  for  by  exemp- 
tions from  the  Pope.'  He  then  refers  to  an  Instrument  of 
Composition  betwixt  the  Templars  and  Priemonstratenses 
in  the  year  1142,  in  which  one  special  article  was,  that 
'  NuUus  in  utroque  ordine  alter  ab  altero  tam  de  nutri- 
'  mentis  quam  de  lahoribua  decimas  exeget  vel  accipiet.' 
Afterwards,  when  he  is  treating  more  particularly  of  Papal 
exemptions,  he  observes  that  sometimes  whole  orders  were 
thereby  discharged, — as,  for  example,  that  bull  to  the 
Prsemonstratenses  in  general,  given  by  Pope  Innocent  III., 
which  grants  them  that  of  their  own  culture  or  other  im- 
provements they  should  pay  none.^ 

Without  multiplying  these  references,  it  may  be  safely 
affirmed  that,  either  under  the  provisions  of  the  canon  law 
or  in  virtue  of  special  grants  emanating  from  the  See  of 
Bome,  the  whole  or  the  great  majority  of  the  monastic 
establishments  of  this  country  possessed  such  portions  of 
their  lands  as  come  under  the  description  of  lahores  or 
novalia  with  the  privilege  of  an  exemption  from  the  pay- 
ment of  tithes.  And  that  fact,  which  is  the  foundation 
of  President  Blair's  view  of  the  dectmce  inclusca  rights, 
must  be  admitted  to  rest  upon  indubitable  authority.  But 
still  after  that  concession  the  question  remains,  how  far 
the  President's  doctrine  as  to  the  efficacy  of  these  rights 

1  Seldon,  chap.  yi.  p.  119, 120.  »  Ibid.,  119, 120. 

■  Ibid.,  xiii.  p.  406. 
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in  the  hands  of  singular  successors  is  thereby  established 
or  supported ;  or  in  other  words,  how  far,  assuming  the 
religious  orders  to  have  possessed  their  lands  with  the 
exemption  from  teinds,  they  could  competently  convey 
them  with  the  same  privilege  to  other  parties  ? 

Now  upon  that  point  the  canon  law  is  quite  explicit. 
By  a  canon  of  Alexander  III/  it  is  declared,  that  although, 
from  the  kindness  of  the  Apostolic  See,  no  one  is  allowed 
to  exact  tithes  from  them  in  respect  of  the  lahores  which 
they  cultivate  with  their  own  hands  or  at  their  own 
expense — 'Propter  hoc  tamen  non  est  licitum  eis  decimas 
'  de  terris  suis  sub  trahere  quas  aliis  tradunt  excolendas.'' 
And  at  the  same  place  there  occurs  another  canon  by  the 
same  authority,  declaring  that  those  privileged  with  the 
exemption  are  still  subject  to  the  payment  of  tithes,  both 
on  the  lands  which  they  let  to  others,  and  on  those  which 
they  take  in  lease  themselves. 

Laying  aside,  therefore,  for  a  moment  the  train  of  actual 
decisions  by  which  these  rights  have  been  in  certain  cir- 
cumstances sustained,  it  may  still  be  inquired  what  legal 
claim  they  had  to  be  supported  by  such  authority.  They 
do  not  form  a  continuation  of  any  ancient  or  established 
practice,  and  no  trace  of  them  is  to  be  found  in  the  deeds 
or  transactions  of  former  times.  The  earliest  system  of 
conveyancing  contains  no  mention  of  them,  and  no  style 
or  form  adapted  to  such  deeds.  No  example  nor  entry  of 
them,  or  of  any  instrument  in  similar  terms,  nor  of  any 
sale,  bargain,  or  agreement  from  which  they  could  have 
originated,  appears  in  the  records  or  chartularies  of  the 
monasteries.  And  it  is  not  until  about  the  middle  of  the 
sixteenth  century,  when  the  Church  establishment  was 
tottering  to  its  fall,  spreading  a  general  alarm  for  the  con- 

1  Decretal,  lib.  8,  tit.  80;  Dec.  de  Dec,  &c.  §  11.  '  Ibid.,  I  8. 
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seqaences  amoug  the  multitndes  having  their  sole  or  chief 
dependence  on  its  preservation,  that  these  singular  docu- 
ments made  their  appearance,  though  even  then  not  in 
the  exact  terms  which  they  were  afterwards  made  to 
assume. 

They  appeared  amidst  the  tumults  and  restless  spirit  of 
a  most  perturbed  age,  in  which  the  minds  of  men,  awaken- 
ing from  their  long  slumber  of  apathy  on  the  subject  of 
religion  and  the  national  institutions,  broke  out  into  the 
opposite  extreme  of  a  wild  fanaticism  and  intolerant 
violence,  not  only  repudiating  the  delusions  and  false 
doctrines  which  had  so  long  enslaved  their  ancestors,  but 
assailing  them  with  a  furious  zeal,  and  destroying  and 
trampling  imder  foot  the  very  monuments  formerly  almost 
worshipped,  but  now  denounced  as  impious  idolatry. 

Whatever  may  be  said  as  to  many  of  the  spiritual 
views  adopted  and  propagated  by  the  leaders  in  this 
great  revolution,  it  must  be  admitted  that  their  conduct^ 
and  the  excesses  into  which  they  were  betrayed,  savour 
little  of  the  spirit  of  the  new  doctrines  which  they  pro- 
fessed. It  must  also  be  kept  in  view  that  the  flames  of 
their  religious  zeal  were  not  shared  by  the  whole  com- 
munity, and  that,  besides  open  and  avowed  adversaries, 
there  were  among  themselves  many  who,  though  for  the 
sake  of  appearances  they  pretended  to  join  in  the  general 
clamour,  yet  had  their  eyes  set  upon  ends  and  objects  of  a 
more  temporal  and  carnal  description.  These  men  had 
no  doubt  made  up  their  minds  to  the  impending  dissolu- 
tion of  the  Church  establishment,  which  they  might  unite 
with  others  in  publicly  deploring,  while  in  that  event  they 
at  the  same  time  saw  in  the  distance  the  great  mass  of 
ecclesiastical  property  cast  loose  from  all  previous  re- 
straints and  obligations ;  and  as  there  seemed  no  settled 
rule  or  law  according  to  which  it  could  then  be  divisible 

g2 
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or  disposable,  this  presented  to  their  minds  a  lively  view 
of  that  general  confusion  and  scramble  to  which  it  became 
afterwards  exposed.  Every  one,  therefore,  who  had  any 
interest,  direct  or  remote,  in  the  subversion  of  the  existing 
hierarchy,  or  any  connection  with  others  having  such 
interest,  or  who  had  any  claim  or  ground  of  favour  with 
the  ruling  powers  of  the  State,  or  any  influence,  or  channel 
of  influence,  with  them  or  their  friends  or  favourites,  natu- 
rally imbibed  the  hope,  or  expectation,  or  vague  chance 
of  profit  or  benefit  from  the  prospect  of  such  complicated 
riches  in  lands,  feus,  leases,  reuts,  teinds,  and  other  pos- 
sessions, being  thrown  into  a  state  of  utter  instability,  and 
open  to  all  sorts  of  claims  or  pretensions,  by  whatever 
means  supported  or  enforced.  For  the  ancient  founda- 
tions being  unsettled,  and  the  Church,  being  in  a  state  of 
transit,  might,  before  attaining  a  haven  of  peace,  have  to 
go  through  great  *  varieties  of  untried  being,'  the  ultimate 
end  of  which  no  man  could  foresee ;  but  its  immediate 
effect,  so  far  as  regarded  the  Church  property  in  all  its 
branches,  was  too  obvious  to  admit  of  any  doubt,  as  indeed 
it  ended  in  a  reckless  and  scattering  prodigality  by  those 
in  power,  in  the  shape  of  vacant  benefices  with  their 
endowments,  and  other  lucrative  grants,  proceeding  on 
grounds  fictitious  and  fraudulent,  insomuch  that  almost 
every  man  of  influence  had,  on  one  pretence  or  another, 
laid  hold  of  such  part  of  the  general  spoil  as  happened  to 
be  within  his  grasp* 

Hence  the  numerous  irregularities  and  malpractices 
regarding  Church  property  which  distinguished  the  times 
preceding  and  following  the  Beformation ;  the  dilapida- 
tion of  benefices  and  other  possessions  of  the  Church  by 
collusive  deeds  granted  by  the  expiring  beneficiaries,  who 
saw  their  end  at  hand,  in  favour  of  their  kinsmen,  friends, 
and  relations ;  the  contrivances  and  devices,  by  clauses 
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surreptitiously  introduced  into  charters,  with  a  view  to 
create  a  colourable  title^  to  the  Church  property;  the 
attempts,  by  grants  ostensibly  flowing  from  the  See  of 
Rome,  but  fabricated  here  and  abroad  after  the  abolition 
of  all  Papal  authority  in  this  country,  and  fraudulently 
antedated  to  afford  the  false  appearance  of  the  sanction 
of  that  unscrupulous  and  lavish  hand. 

Eeference  may  here  be  made  to  the  testimony  of 
Spottiswoode  in  his  valuable  History,  already  quoted,  to 
these  and  other  similar  practices ;  and  in  a  passage  quoted 
by  Keith,  apparently  from  a  MS.  copy  of  Spottiswoode's 
remarks  on  the  Book  of  Church  Policy,  the  latter  observes 
that  *  the  Popish  churchmen  made  away  all  their  rents, 

*  manseSy  glebes,  tithes,  and  whatever  else  belonged  to  the 

*  Church,  unto  some  great  ones  that  were  their  friends  and 
'  kinsmen,  who  found  the  means  of  making  corrupt  laws 
'  to  strengthen  their  titles,  and  who  from  time  to  time 

*  have,  under  colour  of  right,  defrauded  the  Church  of  her 

*  patrimony/* 

In  Keith's  History,  there  occurs  an  act  of  the  Privy 
Council  condemning  the  practice  of  the  clergy  and  mem- 
bers of  the  Ecclesiastical  Estate  feuing  out  *in  their 
pretended  manner'  the  lands  that  had  been  united  and 
annexed  to  the  Kirk,  and  then  resorting  to  Rome  to 
obtain  confirmations  of  such  grants,  although  the  Papal 
power  and  authority  had  been  abolished. 

The  Act  *  against  Dilapidations  of  the  Rents  of  Bene- 
fices provided  to  Ministers  in  tithe  for  their  lifetimes,'* 
complains  that  ^Sundry  ministers  provided  to  benefices 

*  for  their  lifetimes,  without  regard  of  conscience,  or  how 

*  their  successors  should  live  after  them,  for  some  present 

*  profit,  sells  their  said  benefices  and  rents  thereof  in  feus, 

»  Keith,  p.  607,  note  C.  *  Ibid.,  p.  607. 

»  1681,  c.  101. 
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'  tacks,  and  rentals,  or  dispones  forth  of  the  same,  to  the 

*  utter  overthrow  of  the  Kirk,  and  great  prejudice  baith 

*  of  the  King's  Majesty,  the  commonwealth,  and  posterity 

*  to  come/  The  offence  is  then  prohibited  under  severe 
penalties,  including  deprivation,  &o. 

The  Act  1585,  *  Considering  the  shameful  dilapidation 
'  of  the  rents  of  the  benefices  of  the  realme,  without 

*  respect  of  the  posteritie,  to  the  great  hurte  of  the  Crown 
'  and  Commonwealth  of  this  realme,  therefore,  for  some 

*  stay  of  the  said  disorder,  quhill  (until)  the  inconve- 
'  niente  part  may  be  better  tried  and  the  full  remeid  pro- 

*  vided,'  ordains  that  all  persons  thereafter  provided  to  the 
greater  or  inferior  benefices,  shall,  inter  alia^  find  caution 
to  leave  the  benefice  '  as  gude  as  they  fande  it/' 

The  Act  '  Anent  purchasing  Bulls  from  the  Pape,  or 
'  gifts  from  the  Queen,  the  King's  mother,' '  recites  certain 
remedies  for  that  evil,  which  had  been  attended  with  no 
good  effects  ;  after  which  it  proceeds  as  follows : — *  Sen 
'  whilk  time  diverse  the  subjects  of  this  realm  has 
^  wickedly  and  contemnably  purchased  the  said  Fape's 
^  bulls,  dispensations,  letters,  and  privileges  at  Bome,  or 

*  has  caused  contra/ait  the  same  in  Flanders  or  other  parts 
'  vnth  ante  date^  as  also  some  others  has  purchased  or 
'  contrafait  gifts  and  provisions  of  benefices  with  ante 
'  dates  or  blanks^  as  made  by  the  Queen  moder  to  our 

*  Sovereign  Lord,  intending  by  such  false  and  coloured 
'  means  to  bruik  the  tithes  and  possessions  of  benefices 
'  or  provisions  after  the  demise  of  the  present  possessors 

*  thereof,  and  therethrow  both  to  defraud  our  Sovereign 
'  Lord  of  his  right  and  patronage,  and  also  qualified  per- 

*  sans  professing  the  true  religion  of  their  livings/  Then 
follow  the  provisions  for  checking  this  abuse. 

U685,  c.  1.  2  1676,  c.  12. 
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The  Act  1587,  c  123,  is  partly  occupied  with  the  same 
subject  of  benefices,  and  of  the  abuses  connected  with 
them,  and  also  with  the  manner  in  which  the  thirds  of 
benefices  had  been  managed.  Beference  is  then  made  to 
an  Act  of  the  Privy  Council,  whereby  it  had  been  provided 
that  vacant  benefices  under  prelacies  should  be  filled  up 
by  the  King  and  lay  patron  with  apt,  able,  and  qualified 
ministers,  which  Act,  it  is  stated,  '  has  tane  nae  effect,  but 
contrair  the  express  statute  and  meaning  thereof,  has 
been  disponed  to  bairns  and  other  persons  altogether 
unable  for  the  said  office  and  function,  sumtimes  be  dis- 
position, and  otherwayes  be  fraudulent  resignation  of  the 
usufructuaries,  with  provision,  neverthelesse,  that  the 
samine  sail  remaine  with  the  usufructuaries  during  their 
lifetimes,  expresse  against  all  gude  laws  received  in  any 
age  of  before,  swa  that  the  only  twa  means  of  the  ad- 
vancement of  the  glory  of  G-od,  whilk  consists  in  the 
said  thirds  common  kirke  and  disposition  of  the  samine 
small  benefices,  is,  by  the  malice  of  inconsiderate  per- 
sons, all  utterly  subverted,  quhaurby  great  confusion  has 
arisen.'^ 

It  was  in  the  midst  of  this  scene  of  fraud  and  collusion 
that  the  deeds  professing  to  convey  lands  cum  decimis  in- 
clusis  made  their  first  appearance,  to  which  were  added 
the  words  et  nunquam  antea  separatism  or  other  equivalent 
terms ;  and  the  clause,  so  expressed,  was  represented  and 
founded  on  as  amounting  to  an  exemption  of  the  lands 
from  all  liability  for  teinds.  That  claim,  and  the  titles  on 
which  it  was  founded,  gave  rise  to  a  good  deal  of  discus- 
sion, but  to  little  or  no  proper  investigation ;  and  among 
the  many  theories  suggested  in  their  explanation  or  sup- 
port, it  never  seems  to  have  occurred  to   any  of  oui 

^  1686,  c.  128. 
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authorities  to  ascribe  their  origin  to  some  of  those  con- 
temporfury  frauds  or  colourable  devices  with  which  the 
times  and  the  Legislature  were  so  familiar. 

There  seems  no  reason  to  doubt  that  President  Blair, 
in  his  opinion  in  the  case  of  Auchterlony,  suggested  the 
true  ground  which  had  been  selected  by  these  contrivers, 
as  the  foundation  on  which  to  rear  a  claim  of  exemption 
from  teinds.  For  the  phrases  cum  decimis  inclusis  et  nun- 
quam  antea  separatis,  or  quce  nunquam  a  stipite,  or  a  irunco 
separari  solebant^  which,  as  they  have  been  interpreted, 
describe  lands  teind-free,  could  apply  to  no  other  lands 
than  those  privileged  with  an  exemption  from  teinds  by 
the  canon  law,  or  by  the  Papal  decrees,  or,  in  other  words, 
to  the  novalia  and  labores  of  the  monasteries  or  regular 
clergy.  For  by  the  canon  law  all  lands  whatever,  whether 
newly  cultivated  or  always  under  tillage,  and  by  whatever 
hands  cultivated,  were  strictly  subjected  to  the  payment 
of  teinds,  and,  indeed,  the  very  exemption  itself  proves 
that  the  lands  exempted  would,  but  for  the  exemption, 
have  been  subjected  to  the  same  burden  as  others. 

If  these  deeds,  when  conveying  the  lands,  had  fairly 
described  them  as  having  been  possessed  by  the  monas- 
teries with  the  benefit  of  an  exemption  from  teinds,  under 
the  name  of  novaita  or  labores,  no  difficulty  could  have 
been  felt  in  dealing  with  them  according  to  the  terms  of 
the  exemption  of  which  they  claimed  the  benefit.  And 
in  that  case  they  would  have  been  immediately  met  by 
the  insuperable  objection,  that  by  their  transmission  to 
others  that  very  privaege  had.  hy  ite  own  terms,  perished. 
But  this  would  have  defeated  the  object  of  the  contrivers 
of  these  deeds,  who  clearly  saw  the  consequence  of  dis- 
closing, on  the  face  of  the  deeds  themselves,  the  very  fact 
which  would  have  been  fatal  to  the  claim  founded  on 
them.   And  therefore,  avoiding  such  a  suicidal  description 
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of  the  lands,  they  skilfully  invented  a  form  of  ambiguous 
and  doubtful  words  of  their  own,  admitting  of  various  in- 
terpretations, adding  to  the  general  difficulty  and  obscurity 
of  the  subject,  and  on  which  they  might  possibly  succeed 
in  fixing  such  a  construction  as  might  secure  to  them  the 
real  substance  of  the  privilege,  without  openly  setting 
forth  the  true  ground  of  it,  by  which  their  attempt  would 
have  been  frustrated. 

While  therefore  the  opinion  of  President  Blair  ad- 
mitted that  the  privilege  of  these  favoured  lands  was 
founded  entirely  on  the  canon  law  and  the  Papal  exemp- 
tions, there  was  still  a  great  difficulty  in  holding  that  the 
benefit  of  that  privilege  could  be  extended  to  the  deeds 
framed  cum  decimis  inclusia,  and  containing  the  assertion 
as  to  the  invariable  union  of  the  teinds  with  the  lands. 
His  Lordship,  indeed,  observes,  that  when  the  monasteries 
feued  out  their  lands,  they  must  occasionally  have  feued 
out  their  privileged  lands  as  well  as  others ;  and  when 
they  did  so, '  it  was  very  natural,  and  must  have  appeared 
'  just,  that  they  should  feu  them  tvith  the  same  exemption 
*  which  had  always  been  attached  to  them.'^  And  his  Lord- 
ship goes  on  to  hold,  that  when  the  clause  as  to  decimce 
inclusce  is  found  in  any  deed  of  conveyance,  it  must  be 
held  to  amount  to  a  presumption  that  the  lands  conveyed 
are  entitled  to  the  exemption ;  which  presumption,  unless 
disproved  by  contrary  evidence  of  prior  separation,  must, 
of  course,  exclude  for  ever  all  claim  for  teind  or  stipend, 
and  must  follow  the  land  through  every  transmission,  and 
into  whatever  hands. 

But  with  regard  to  monasteries  feuing  out  their  privi- 
leged lands  with  the  benefit  of  that  privilege,  or  with 
clauses  in  the  terms  referred  to,  or  any  clauses  of  the  like 

'  Fac.  CoU.,  28d  May  1810. 
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import,  it  must  be  observed  that  there  are  no  such  con- 
veyances to  be  found,  nor  any  mention  of  them  in  the 
records  of  these  establishments.  If  this  had  been  a  fre- 
quent or  common  practice  among  the  monasteries,  it  must 
have  discovered  itself  in  their  registers  or  chartularies,  in 
which  were  duly  entered  all  deeds  of  importance  regard- 
ing their  property  or  acquisitions.  But  in  these  diaries, 
abounding  as  they  do  with  details  upon  matters  of  com- 
paratively less  moment,  no  trace  is  to  be  found  of  any 
deed  of  such  importance  as  an  alienation  of  the  privileged 
lands,  or  of  any  part  of  them,  in  the  terms  of  the  decimce 
incluace  deeds,  or  in  any  terms  importing,  or  meant  to 
import,  a  communication  to  the  grantees  of  the  papal 
exemption  from  teinds.  The  utmost  research  that  has  been 
made  on  this  subject  has  failea  to  discover  any  deed  in 
the  terms  alluded  to  of  an  earlier  date  than  the  year  1543, 
the  era  of  all  the  sinister  devices  which  preceded  and 
accompanied  the  Beformation,  containing  any  terms  on 
which  the  exemption  could  have  been  claimed. 

The  reason  of  the  non-appearance  of  deeds  before  the 
Beformation  is  no  less  clear  than  the  obvious  reasons 
which  dictated  their  actual  appearance  at  that  critical 
time.  For,  during  the  ancient  regime,  there  was  no 
power  existing  in  the  monasteries  by  which  deeds  of  such 
import  could  have  been  effectually  granted ;  and  any 
attempt  of  that  kind  would  have  been  uUra  vires  of  the 
monasteries,  and  directly  at  variance  with  their  own  title. 
The  Papal  exemption  was  not  a  real  or  indelible  quality 
of  the  land,  inherent  in  and  accompanying  it  at  every 
transmission,  but  a  privilege  strictly  personal  to  tho 
grantees,  coeval  with  their  possession,  and  ceasing  when 
their  possession  ceased,  and  which,  consistently  with  the 
condition  on  which  they  held  it,  could  not  by  any  act  of 
tlieirs  pass  into  other  hands.     Non  est  licitum  vobis  deci- 
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mas  de  terria  subtrahere  quaa  aliis  traditia  excolmdis. 
Such  is  the  language  of  the  canon  repeating  the  privilege, 
and  annexing  to  it  a  condition  prohibitory  even  of  tempo- 
rary leases,  and  much  more  of  perpetual  feus. 

Upon  what  legal  grounds,  therefore,  could  these  deeds 
be  held  as  conferring  on  the  holders  a  perpetual  immunity 
from  teind  or  stipend  ?  The  deeds  themselves  contain  no 
such  grant,  nor  any  declaration  of  exemption  in  favour  of 
the  lands,  or  that  they  are  to  stand  in  any  favoured  situa- 
tion beyond  other  lands.  They  no  doubt  contained  the 
noted  clause  Cum  decimis  inchisis,  &c.,  from  which  the 
claim  of  immunity  seems  to  be  drawn  as  an  inference. 
But  taking  it  to  be  true  that  the  teinds  were  included  in 
or  with,  and  had  never  been  separated  from,  the  lands, 
and  that  this  assertion  had  been  made  honafide^  to  what 
does  it  amount?  It  necessarily  carries  us  back  to  the 
case  of  the  monasteries,  whose  immemorial  possession  of 
certain  portions  of  their  land  as  teind-free  was  the  conse- 
quence, «U3  already  shown,  of  an  exceptional  privilege 
bestowed  upon  them,  in  distinction  from  all  other  lands. 
But  parties  founding  on  that  privilege  could  of  course 
only  claim  it  as  it  was  conferred,  and  under  all  its  accom- 
panying conditions ;  and  the  exemption  being  in  terminis 
limited  to  the  period  of  the  possession  of  the  lands  by 
the  grantees,  how  could  any  one  in  their  riglit,  and  after 
their  possession  had  ceased,  be  heard  to  set  up  a  claim  of 
exemption  in  direct  opposition  to  the  terms  of  the  title  on 
which  his  claim  was  founded,  or  to  insist  on  a  privUego 
from  which  he  was  by  that  title  expressly  excluded  ?  It 
was  therefore  a  vain  and  ineffectual  plea  for  tenants  or  pos- 
sessors, standing  under  that  exclusion,  to  revert  to  the  title 
or  past  possession  of  the  monasteries  in  support  of  their 
claim  of  exemption  from  teinds,  seeing  that  they  would 
thus  have  been  attempting  to  derive  that  claim  from  a  right 
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which  the  mouasteries  did  not  possess  and  had  no  power 
to  give  them,  and  from  which  they  and  all  their  singular 
successors  were  wholly  debarred.  Hence  the  imposing 
clause  so  much  founded  on,  Cum  decimis  inclusts,  &c.,  truly 
means  nothing,  and  is  of  no  weight  or  importance  in  the 
present  inquiry.  It  only  serves  as  one,  and  not  the  least 
skilful,  among  the  many  devices  (which  were  the  fruit  of 
these  disturbed  times)  for  mtmufacturing  an  apparent 
title  to  assist  in  the  general  spoliation  of  Church  pro- 
perty. 

But  if  these  deeds  could  not  be  supported  by  the  rules 
of  the  canon  law  or  the  Papal  exemptions,  whence  they 
plainly  originated,  what  could  they  gain  by  calling  in  the 
assistance  of  our  own  law  ?  Here  the  appeal  for  aid  to 
their  plea  of  exemption  was  peculiarly  unfortunate,  made, 
as  it  was,  to  a  law  which  rejects  all  exemption  from  teind, 
and  lays  that  burden  on  all  lands  in  the  kingdom,  though 
reduced  from  a  waste  state,  at  whatever  time  brought 
under  tillage,  or  by  whatever  hands  cultivated.  Thus  it 
appears,  that  the  titles  to  which  have  been  ascribed  such 
important  practical  results  as  a  perpetual  exemption  from 
teinds  and  stipend  in  favour  of  the  lands  to  which  they 
relate  do  truly  convey  no  legal  right  to  such  privilege, 
either  by  the  law  on  which  that  claim  was  rested,  or  by 
the  law  under  which  it  has  been  enforced. 

And  it  cannot  but  seem  passing  strange,  that  while  the 
law  from  which  these  privileges  emanated  in  effect  pro- 
hibited the  titles  in  question,  as  well  as  all  delegation  or 
alienation  of  the  property,  the  system  under  which  they 
have  found  acceptance  is  one  which  has  disowned  the 
supreme  head  of  their  parent  Church,  denounced  their 
ministry  as  an  imposition  and  usurpation,  condemned  the 
very  tenure  by  which  they  held  their  property  as  idola- 
trous, and  every  exercise  of  those  rites  which  formed  the 
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very  reddendo  of  their  charters  as  a  treasonable  crime,  of 
which  the  third  offence  was  punishable  with  death. 

They  appear  to  have  managed  this  matter  better  in 
England,  where  they  had  numerous  monasteries  possess- 
ing lands  and  tithes,  and  enjoying  the  like  or  similar 
privileges,  under  the  authority  of  Papal  buUs,^  as  the  same 
establishments  enjoyed  in  this  country.  But  by  the  Act 
Henry  IV-  c.  4,  these  bulls  were  in  effect  annulled,  and 
all  persons  of  any  order,  secular  or  regular,  purchasing  or 
putting  in  execution  such  bulls,  or  by  colour  thereof  tak- 
ing advantage  in  any  manner,  should  incur  the  penalties  of 
a  prcemunire.  And  farther,  these  monasteries  were  them- 
selves abolished  by  the  Statute  31  Henry  VIII.  c.  13,  and  it 
was  enacted  by  the  same  statute,  that  all  persons  who  should 
come  to  the  possession  of  lands  of  any  abbey  thereby  dis- 
solved, should  hold  them  free  and  discharged  from  tithes 
on  as  large  and  ample  a  manner  as  the  abbeys  themselves 
had  formerly  held  them.  There  was  also  a  separate  ground 
of  exemption,  known  by  the  term  unity  of  possession,  in 
some  degree  resembling  our  decimoe  inclusce^  as  it  applied 
to  the  case  of  the  parsonage  and  the  land  tithable  coming 
into  the  possession  of  one  and  the  same  person  or  per- 
sons ;  in  which  event,  if  the  monastery  at  the  time  of 
the  dissolution  were  seised  of  the  lands  and  rectory, 
and  had  paid  no  tithes  in  respect  of  them  within  the 
memory  of  man,  such  lands  were  now  exempted  from 
the  payment  of  tithes,  on  the  ground  of  a  perpetual  unity 
of  possession  in  contemplation  of  law,  because  the  same 
persons  who  had  the  lands  having  the  parsonage,  they 
could  not  pay  tithes  to  themselves.  But  it  may  be 
doubted  how  far  the  privilege  of  that  exemption  could 
have  benefited  the  holders  of  our  decimce  inchiscs  rights, 

*  Toller  on  Tithes,  c.  7,  p.  174 ;  GwiUim  on  Tithes,  toI.  i.  p.  204. 
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as  to  constitute  unity  of  possession  it  was  required  to  be — 
let,  Just,  and  founded  on  a  lawful  title;  2d,  Equal,  that 
is,  the  result  of  a  fee-simple  both  in  the  lands  and  in  the 
tithes ;  and  Sc?,  free  from  all  payment  of  tithes  whatever. 
No  unity  of  possession  is  sufficient  within  the  Act  31 
Henry  VIII.  c.  19,  §  21;  but  a  lawful  and  perpetual  unity 
of  possession  time  out  of  mind,  for  any  prior  payment, 
had  the  effect  of  avoiding  the  unity  of  possession.  At  all 
events,  these  statutory  provisions  in  England  served  to 
place  the  matter  there  on  a  clear  and  certain  foundation. 
But  it  is  time  to  bring  the  observations  on  this  subject 
to  a  conclusion,  lest  they  be  considered  as  a  digression 
from  the  proper  object  of  this  work;  and  therefore  it 
becomes  necessary  to  attend  to  the  law  as  it  has  been 
actually  settled  by  the  decisions  of  the  Court. 

The  earlier  cases  of  which  we  have  any  account  are  so 
briefly  and  loosely  reported,  and  the  decisions  so  doubtful 
and  contradictory,  that  little  or  no  weight  can  be  attached 
to  them,  and  no  certain  conclusion  drawn  from  the  result • 
The  first  case  of  importance  seems  to  be  that  of  Garden 
V.  The  Minister  of  Barry,'  in  which  Mr  Garden,  in  defence 
against  a  charge  made  upon  him  in  the  Locality  of  Barry, 
claimed  a  decimce  inchisce  right,  and  in  support  of  his 
claim  produced  a  charter  by  the  abbot  and  convent  of 
Balmerino  in  favour  of  his  authors,  of  one  half  of  Eavenly 
and  Crockhill,  cum  decimis  inclusis^  dated  16th  May  1539; 
and  contended  that  as  the  lands  before  the  Beformation 
belonged  to  the  Cistercians,  who  were  one  of  the  privileged 
orders,  he,  as  deriving  right  from  them  while  their  privi- 
lege subsisted,  was  entitled  to  the  same,  and  to  hold  his 
lands  teind-free.  It  was  answered — 1.  That  the  lands 
had  been  acquired  by  the  Cistercian  Order  after  the  date 

^  16th  Jnne  1785,  Mor.  15721 ;  Elchies'  Reports,  No  6. 
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of  the  canon  which  excludes  the  privilege  quoad  acquu 
renda.  2.  That  by  the  canon  law  the  privilege  was  per- 
sonal to  the  monks,  and  not  transmissible  to  singular 
successors.  The  Court  repelled  the  defences  founded  on 
the  charter,  and  remitted  to  the  Lord  Ordinary  to  prepare 
a  locality.  It  may  be  here  observed  that  the  charter  did 
not  contain  the  words  nunquam  antea  separaiiay  or  other 
equivalent  terms. 

In  1737  Mr  Dempster  of  Dunnichen,  in  the  locality  of 
that  parish,  claimed  a  right  to  his  lands  cum  decimis  in- 
clusiSf  and  in  support  thereof  produced — Ist,  A  charter  by 
the  commendator  of  the  Abbey  of  Abberbrothock,  bearing 
date  the  10th  October  1558,  conveying  the  lands  *  vrith 

*  the  teinds  included,  which  were  never  separated ;'  and, 
2d,  a  charter  and  confirmation  thereof  under  the  great  seal, 
dated  25th  February  1580.  This  claim  was  opposed,  on 
the  ground  that  the  charter  founded  on  was  granted  after 
the  date  of  the  Lateran  Council,  prohibiting  all  infeudation 
of  tithes  to  laymen.  The  Lord  Ordinary  at  first  disallowed 
the  claim,  but  afterwards  he  reported  the  case,  which 
became  the  subject  of  a  hearing  in  presence,  when  the 
result  was  an  interlocutor  finding  '  that  the  writs  produced 

*  for  Mr  Dempster  of  Dunnichen  suflBciently  prove  that  ho 
'  has  right  to  his  lands  cum  dectmia  inclusia  nunquam  antea 

*  separatiSy  and  therefore  find  his  lands  not  subject  to  pay- 
'  ment  of  the  minister's  stipend.'  To  that  interlocutor  the 
Court  adhered,  on  advising  a  full  reclaiming  petition.  By 
this  judgment  the  supposed  application  of  the  Lateran 
Councils  to  questions  of  dedmce  inclusce  was  exploded. 
Lord  Elchies  remarked  in  his  notes,^  that  the  Court  was  of 
opinion  '  that  our  lawyers  had  been  in  a  mistake  in  fancy- 
ing the  Lateran  Council  as  a  period ;'  and  afterwards, 

1  Vide  Elchies*  Teinds,  No.  8. 
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*  that  the  Council  had  nothing  to  do  in  this  question  of 

*  decimcB  inclusce. 

In  the  case  of  Scott  v,  the  Heritors  of  CoUessie,*  the  claim 
was  repelled,  in  respect  the  titles  founded  on,  though  con- 
taining a  clause  cum  decimis  inclims  asserting  the  constant 
union  of  these  with  the  lands,  yet  contained  a  separate  and 
posterior  clause  in  express  contradiction  of  that  assertion, 
and  stipulating  distinct  reddendos  for  stock  and  teind. 

In  the  case  of  Colville  v.  Balfour,^  the  privilege  was 
claimed  in  respect  of  two  different  properties — ^viz.,  the 
lands  of  Cromhie  and  the  lands  of  Cults. 

The  titles  founded  on  with  regard  to  Crombie  were  a 
charter  from  the  commendator  and  convent  of  Culross  in 
1560,  confirmed  by  a  Crown  charter  in  1565.  These  titles 
applied  only  to  the  parsonage  teinds  *  decimas  ad  rectoriam 

*  earundem  terrarumspectan*  and  contained  a  clause  appli- 
cable to  these  teinds,  declaring  that  they  were  included  with 
the  lands,  and  adding,  gt^tis  quidem  decimce  ad  rectoriam  pre- 
ditarum  ut  prcemittitur  spectan  nunqtmm  ante  Jioc  divisim 
a  stipite  et  trunco  separatim  cuidam  persone  in  assedatio 
ne  concedebantur  aut  locobantur. 

The  oldest  title  produced  as  to  Cults  was  a  charter  from 
the  same  monastery  in  1584,  disposing  the  lands  '  decimis 

*  turn  vicariis  qtuim  rectoriis  indivisis,  but  not  containing 
any  statement  as  to  their  previous  and  constant  union. 

In  an  action  by  the  proprietors  of  Crombie  and  Cults* 
for  approving  of  the  report  of  the  sub-commissioners  of 
the  parishes  of  Torrybum  and  Crombie  as  to  those  lands, 
the  proprietors  claimed  an  exemption  from  stipend  in 
respect  of  the  above  titles. 

The  Court  found  as  to  the  lands  of  Cults,  that  *  there  is 
'  no  sufficient  evidence  produced  that  the  lands  of  Cults 

1  Mor.,  16694.  «  Fac.  CoU.,  21st  Nov.  1798. 
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'  are  held  cum  decimia  inclusis  et  nunquam  antea  a  tmnco 
separcUiSf  and  approved  of  the  report  qtioad  ultra.  To  that 
interlocutor  they  adhered  on  advising  a  reclaiming  pe- 
tition. 

By  this  decision  the  Court  repelled  the  claim  of  exemp- 
tion quoad  the  lands  of  Cults,  in  respect  of  the  titles  not 
containing  the  words  et  nunquam  antea  sefparatiSj  or  any 
terms  of  the  like  import.  But  they  sustained  the  claim 
quoad  the  lands  of  Crombie,  holding  apparently  the  terms 
of  the  title  in  that  case  to  be  complete.  But  here,  per- 
haps»  the  decision  may  admit  of  a  doubt,  as  the  titles 
conveyed  only  the  jpar^ono^e  teindSy  and  the  declaration  as 
to  the  constant  union  of  the  teinds  with  the  lands  was  of 
course  confined  to  the  parsonage  teinds,  while  it  might  be 
fairly  inferred  that  the  lands  had  been  constantly  subject 
to  vicarage  teind.  And  as  the  exemption  in  favour  of  the 
monks,  who  were  authors  of  the  claimant,  invariably  com- 
prehended the  lands,  parsonage  and  vicarage,  it  may  be  a 
question  how  far  this  exception  of  the  latter  from  the 
grant  and  from  the  declaration  in  the  titles  did  not  amount 
to  such  a  proof  of  prior  separation  between  the  lands  and 
teinds  as  might  be  held  to  make  void  the  claim  to  ex- 
emption. 

In  the  case  of  Badenoch  v.  Ogilvie,i  the  claim  of  Colonel 
Ogilvie  was  rested  on  a  charter  from  the  Abbot  of  Arbroath 
in  1558,  of  half  the  lands  of  Baldovie,  and  containing  a 
clause,  rather  in  vague  terms,  as  to  the  teinds.  But  the 
minister  who  opposed  the  claim  produced  a  copy  of  the 
lease  of  the  lands  and  teinds  by  the  abbot  and  convent  in 
1550,  containing  separate  rents  or  reddendoa  for  stock  and 
teind.  The  Court  repelled  the  claim,  holding  this  to  be  a 
fatal  objection. 

On  the  same  day  there  occurred  the  cases  of  Wemyss  v. 

*  Fac.  CoU.,  16t1i  January  1800. 
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the  Heritors  of  Newbum,  and  Melville  v.  the  Heritors  of 
Leslie.^ 

It  is  stated  in  the  report,  that  Mr  Wemyss'  later  titles 
bore  that  his  lands  of  Lathallan  were  held  cum  decimia 
incltists  et  nunqtuim  antea  separaiia. 

Bnt  there  was  likewise  produced  a  charter  in  1577  from 
the  Archdeacon  of  St  Andrews,  as  perpetual  commendator 
of  the  monastery  of  Dunfermline,  conveying  the  lands 
with  the  teinds  ^  quaa  nos  tenore  presentium,  cum  diet. 
'  terria  includimus,'  &c.  This  charter  showed  separate 
reddendos  for  stock  and  teind.  Beference  was  also  made 
to  an  older  charter  in  the  Cartulary  of  Dunfermline, 
'  in  which  the  lands  were  conveyed  xoithout  mention  of  the 
'  teinds/  and 

The  Court  upon  this  repelled  the  claim. 

In  the  case  of  Melville,  there  was  produced  by  him  a 
charter  in  1550  from  the  commendator  and  convent  of 
Inchcolm,  having  right  both  to  stock  and  teindsi  convey- 
ing his  lands  '  liberas  ab  amni  solutiane  decimarum  gar- 
'  balium  rectorise  nostra  ecclesiss  parochialis  de  Leslie 
'  sicuti  Naper  relicta  quond.    Johannis  Martinle 

'  de  Baith  militis  terras,  virtute  suae  assedationis 

'  de  prsBsenti  gaudet  et  per  alios  tenentes  earundem 
'  ultra  hominis   memoriam  perprius  gavis.  et   possess. 
'  fuerunt  extenden.  annuatim  nostro  in  rentali,  in  firma  et 

*  grassuma  omnibusque  aliis  proficuis,  decimis  garbalibus, 

*  etiam  in  iisdem  inclusis  et  computatis  existen.  ad  sum- 
'  mam  decem  librarum  usualis  monetaa  regni  Scotias :  Ten- 
'  endas  et  habendas  totas  et  integras  praBUominatas  terras, 
'  liberas  ab  omni  solutioni  decimarum  garibalium,'  &c., 
were  exempted. 

The  minister  in  the  parish  had  been  in  use  to  draw  8/6tV 
of  vicarage,  but  no  further  stipend  from  the  lands. 

1  Fac.  Coll.,  15th  January  1800. 
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Upon  this  evidence  Lord  Glenlee  repelled  the  claim  of 
ezemptioD. 

Mr  Melville  then  produced  a  charter  dated  in  1568,  and 
confirmed  by  the  Crown  in  1584,  conveying  the  lands  *  cum 

*  decimis  garbalibus  eamndem  inclosis,  quae  adhuc  nun- 
'  qnam  a  stipite  8eparat9e  fuerunt  sed  junctim  cum  fundo 

*  locabantur/ 

'  The  Court  considered  the  charter  of  1550,  particularly 
'  when  explained  by  the  subsequent  production,  as  suffi* 

*  cient  to  support  the  claim,  and  gave  judgment  accord- 

*  ingly.' 

This  case  presented  a  difficulty  arising  from  the  peculiar 
terms  of  the  charter  in  1550,  which  seemed  to  amount  to 
no  more  than  a  grant  of  the  lands  with  a  discharge  of  the 
teinds  previously  payable  to  the  parish  church  of  Leslie, 
being  one  of  the  churches  belonging  to  the  Monastery  of 
Inchcolm,  and  a  declaration  that  the  lands  were  conveyed 
free  from  all  payment  of  teinds  to  that  church,  which 
teinds  were  included  and  computed  in  the  rental  payable 
for  the  lands,  as  is  said.  If  such  was  the  import  of  that 
clause,  this  would  rather  serve  to  show  a  prior  separation 
of  the  lands  from  the  teinds,  the  effect  of  which  could  not 
be  obviated  by  any  explanation  in  subsequent  charters. 
But  the  Court  must  have  held  otherwise. 

In  February  1810,^  a  case  came  before  the  Court  in 
which  President  Blair  gave  an  indication  of  the  views 
which  he  afterwards  explained  more  fully  in  the  case  of 
Carmylie.  The  case  occurred  in  the  Locality  of  Alyth,  in 
which  an  attempt  was  made  to  establish  an  exemption 
from  teind  and  stipend  upon  titles  which  neither  contained 
the  words  cum  decimis  indusis^  nor  the  declaration  nun- 
quam  antea  aeparaUs.    But  the  Court,  with  one  exception, 

^  Hay  tr.  Ogilvie,  Fae.  Coll.,  7th  February  1810. 
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repelled  the  claim,  and  found  the  lands  liable  in  allocation 
of  stipend. 

Then  came  the  noted  case  of  Carmylie,*  in  which  Presi- 
dent Blair  delivered,  in  a  long  exposition,  the  full  results 
of  his  great  learning  and  meditation  on  this  abstruse  sub- 
ject. His  Lordship's  views  made  a  deep  impression  at  the 
time,  and  they  still  continue  the  foundation  of  all  our 
sound  knowledge  regarding  this  very  peculiar  class  of  land 
rights.  The  true  origin  and  import  of  these  rights  have 
been  already  fully  considered ;  and  it  now  remains  to  take 
notice  of  the  circumstances  of  the  case  which  gave  occa- 
sion to  so  clear  a  correction  of  former  errors  and  explana- 
tion of  the  ancient  institutions  and  ordinances  from  which 
our  present  practice  has  sprung. 

In  a  locality  in  the  parish  of  Carmylie,  the  lands  of 
Guynd,  belonging  to  Mr  Auchterlony,  were  localled  as 
part  of  a  recent  augmentation  granted  to  the  minister ; 
upon  which  he  gave  in  objections,  contending  that  his 
lands  were  exempted  from  stipend,  as  being  held  cum 
decimia  inclusis. 

In  support  of  this  claim,  he  produced — 1st,  A  charter 
from  the  Abbot  of  Arbroath  with  consent  of  his  chapter, 
dated  in  1559,  and  conveying  to  his  predecessor,  '  Terras 
'  de  Guynde  cum  earundem  decimis  garbalibus  inclusis  et 
'  quse  ultra  omnium  hominum  memoriam  ab  trunco  sepa- 
'  rari  non  solebant.' 

2.  An  old  writing,  dated  at  Home  in  1552,  in  the  ponti- 
ficate of  Julius  II.,  granting  commission  to  Cardinal  Bay- 
nutius  to  confirm  the  above  charter,  particularly  mention- 
ing the  clause  regarding  the  teinds. 

3.  Presentation  by  King  James  VI.  to  Lord  Claude 
Hamilton,  commendator  of  Abberbrothock,  superior  of  the 
lands,  in  favour  of  John  Beaton  of  Balfour,  heir  of  the 

1  Fac.  GoU.,  28d  May  1810. 
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Archbishop  of  Glasgow,  who  was  heir  of  John  Beaton  the 
original  vassal  and  disponee  of  the  lands. 

4.  A  complete  feudal  title  from  him  to  the  family  of 
Anchterlony  of  Guynde. 

To  this  claim,  so  supported,  appearance  and  opposition 
were  made  by  the  common  agent;  but  he  had  no  better 
objection  to  make  than  an  attempt  to  revive  the  old  ex- 
ploded error  of  the  Lateran  Council  against  the  infeuda- 
tion  of  teinds. 

The  Court,  after  a  full  discussion  on  the  bench,  sus- 
tained the  claim,  and  found  the  lands  not  liable  to  be 
allocated  on  for  stipend. 

The  same  decision  was  repeated  in  the  case  of  the 
Locality  of  Burntisland,^  where  the  title  founded  on  bore 
'  cum  decimis  inclusis  nunquam  antea  separatis/ 

An  attempt'  was  soon  afterwards  made  to  claim  the 
exemption  from  stipend  for  lands,  on  the  ground  that  they 
had  belonged  to  the  monks  of  the  order  of  Cistertians. 
This  occurred  in  the  case  of  the  College  of  Glasgow  v. 
Menteith. 

It  appeared  that  Mr  Menteith  and  certain  other  heritors 
claimed  a  total  exemption  from  teinds  on  their  lands, 
which  were  simply  conveyed  and  held  under  titles  con- 
taining merely  the  words  cum  decimis  inclusis^  without 
the  farther  declaration  et  nunquam  antea  aeparatia^  or  any 
synonymous  expression. 

The  insufficiency  of  a  clause  in  these  terms  to  confer 
the  exemption  was  admitted  in  the  argument.  But  it  was 
contended  that  the  lands  belonged  formerly  to  the  Cister- 
tian  monks,  who  were  among  the  privileged  orders,  and  pos- 
sessed their  lands  known  as  novalia  or  lahorea  free  of  teind , 

*  Beatson  v.  Com.  Agent,  or  Locality  of  BarntiBland,  5th  February  1812, 
Fac.  CoU. 
s  Fao.  Ck>U.,  16th  June  1818. 
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and  to  that  effect  the  bulls  coDferring  the  exemption  in 
these  orders  were  referred  to.  But  the  Court,  by  a  great 
majority,  were  of  opinion  that  lands  which  belonged  to 
the  Cistercian  Order  were  not  entitled  to  any  exemption , 
unless  in  so  far  as  their  lands  were  novalia  or  labores,  and 
that  there  was  no  evidence  of  the  lands  having  been 
either  the  one  or  the  other. 

In  the  case  of  Wedderbum/  19th  June  1822,  there  was 
an  attempt  to  establish  a  claim  of  exemption  in  the  face  of 
the  titles  produced,  which  showed  separate  reddencha  for 
stock  and  teind.    The  Court  repelled  the  claim. 

In  the  case  of  Lawson,'  who  insisted  in  a  reduction  of 
two  decrees  of  locality  of  the  parish  of  Leuchars,  whereby 
a  certain  portion  of  an  augmented  stipend  was  laid  upon 
his  lands  of  Pitleathie,  notmthstanding  of  their  being 
exempted,  as  he  contended  and  pleaded  that  this  was  res 
judiccUa  by  a  former  decree  of  this  Court.  He  also  de- 
manded repetition  of  the  teind  which  had  been  erroneously 
levied  upon  his  lands  under  the  said  decree. 

In  support  of  his  claim  of  exemption,  he  referred  to  a 
charter  in  1580  by  Bobert,  Earl  of  March,  commendator  of 
and  by  the  convent  of  the  Priory  of  St  Andrews,  convey- 
ing the  lands  decimisque  earundwn  eiadem  aimtd  inclusia 
(d)  ipsis  nunquam  divisis  aut  separaiis.  In  support  of  his 
plea  of  rea  judicata^  he  referred  to  a  judgment  of  Lord 
Fountainhall,  who  in  1700  reported  to  the  Court  his 
opinion  that  the  clause  in  the  title  was  sufficient  to  create 
the  presumption  ;  and  that,  as  the  lands  had  never  paid 
any  stipend,  no  stipend  should  be  laid  upon  them.  In 
answer  to  the  claim,  it  was  objected  that  the  commenda- 
tor,  being  merely  a  steward  to  levy  the  fruits  of  the  bene- 
fice while  vacant,  and  not  a  churchman,  but  in  this  case 
a  layman,  the  charter  was  inept,  and  that  there  were  not 

*  Shaw*8  Teind  Cases,  p.  29.  »  Ibid.,  p.  82. 


NATURE  AND  DISTINCTION  OF  TBIND8.  119 

sufficient  grounds  for  sustaining  the  exemption.  But  the 
Court  decided  otherwise,  adhering  to  the  Lord  Ordinary's 
interlocutor  decerning  in  the  reduction,  but  finding  the 
conclusion  for  accounting  incompetent  in  this  Court,  but 
reserving  the  pursuer's  claim  in  a  competent  court,  as 
accords. 

In  a  decree  of  locality  pronounced  in  1811,  a  certain 
sum  of  valued  teind  was  localled  upon  the  Island  of  Flotta, 
belonging  to  Lord  Dundas,  who  thereafter  brought  a 
reduction  of  the  decree,  upon  the  ground  of  a  recent  dis- 
covery of  a  charter  granted  by  the  Bishop  of  Orkney  and 
his  Chapter  in  1566,  bearing  una  cum  decimis  garbalibua 
omnium  et  atngulanim  dictarum  terrarum  et  inmUamm 
respective  incluaia  ex  eo  quod  temporibua  prceteritia  individ 
et  minims  aeparati  a  terria  locabantur.  The  only  answer 
to  the  claim  was,  that  the  charter  gave  right  only  to  the 
parsonage  land  and  not  to  the  vicarage.  It  was  further 
suggested,  that  the  decree  should  be  qualified  with  a  decla* 
ration  that  it  should  not  be  competent  for  Lord  Dundas  to 
insist  on  repetition  on  former  stipends,  or  to  withhold  in 
time  coming  an  account  of  overpayments  since  the  date 
of  the  locality.  To  which  it  was  answered,  that  as  no 
vicarage  had  been  levied  by  the  minister  for  more  than 
forty  years,  the  question  of  repetition  was  incompetent, 
either  before  the  Court  or  under  the  conclusions  of  the 
action ;  to  which  it  might  have  been  added,  that  it  was 
besides  cut  oS  by  prescription.  The  Court  adhered  to 
the  judgment  of  the  Lord  Ordinary  decerning  in  the 
reduction. 

In  a  late  case,  which  occurred  in  the  Locality  of  Had- 
dington,^ an  attempt  was  made  on  behalf  of  Lord  Blantyre 
to  establish  the  exemption,  in  respect  of  certain  lands  as 

*  Lord  Blantyre  t^.  Kennedy,  4th  December  188S,  S.  and  D.  i.  p.  148. 
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to  which  the  titles  hore  merely  the  words  cum  decimis 
incluais,  without  the  further  declaration  as  to  the  constant 
union  of  stock  and  teind.  It  appeared  that  the  lands  had 
belonged  to  a  convent  of  Cistercian  nuns  in  the  twelfth 
century,  and  were  described  in  the  titles  as  comprehend- 
ing '  All  and  whole  the  place  and  ground  upon  which  the 
'  said  monastery  and  abbey  was  formerly  situated,  and  the 

*  precincts  thereof/ 

From  a  report  of  the  sub-commission  of  the  Presbytery 
of  Haddington,  it  appeared  that  in  1630  Lord  Lauderdale, 
then  proprietor  of  the  lands,  had  objected  to  their  being 
yalued,  'in  regard  the  same  are  disponed  to  the  noble 
'  Earl  and  his  predecessors  cum  decimis  incluaia,  before 

*  the  year  1587/  Therefore  the  judges  exeemed  the  said 
lands. 

The  lands  paid  no  stipend  till  1605,  when  a  proportion 
of  the  then  augmented  stipend  was  laid  upon  them,  payable 
to  the  first  minister  of  Haddington,  and  a  further  propor- 
tion payable  to  the  second  minister,  but  no  part  of  the  old 
stipend.  In  another  locsJity  in  1710,  no  additional  burden 
was  laid  on  the  land. 

In  these  circumstances,  Lord  Blantyre  contended  that 
the  want  of  the  words  nunquam  antea  separatism  or  any 
equivalent  terms,  was  not  conclusive  against  the  claim, 
if  there  were  sufficient  evidence  aliunde  that  the  right  of 
exemption  really  existed. 

And  he  maintained  further,  that  the  lands  having  been 
proved  to  have  belonged  to  one  of  the  privileged  orders, 
there  was  sufficient  proof  of  the  exemption;  and  that, 
although  at  such  a  distance  of  time  direct  proof  of  their 
having  been  labores  could  not  be  obtained,  yet,  as  they 
were  in  the  immediate  precincts  of  the  abbey,  and  were 
designed  abbey  mains  or  dominical  lands,  the  presump- 
tion was  that  they  were  the  home  farm  in  the  actual 
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cultivation  of  the  nuns  themBelves,  and  not  in  the  occupa- 
tion of  tenants. 

The  Lord  Ordinary  having  reported  the  case  to  the 
Court,  their  Lordships  had  no  difficulty  in  repelling  the 
claim:  1.  They  held  the  want  of  the  words  nt{nj^f^am  a^i^a 
separcdtSi  or  any  equivalent  words,  to  be  fatal.  2.  That 
the  privilege  of  the  religious  order  was  personal  to  them- 
selves and  not  transmissible  to  others.  3.  That  there  was 
no  evidence  that  the  lands  ever  were  in  the  personal  occu- 
pation of  the  nuns,  or  could  be  considered  as  having  been 
labores. 

The  case  of  Blantyre  v.  the  Earl  of  Wemyss*  did  not 
properly  involve  a  question  of  decimce  inchisoe^  as  that 
question  had  been  formerly  decided  by  the  Court  in  favour 
of  Hepburn,  the  party  claiming  the  exemption,  although 
his  titles  bore  only  the  words  cum  decimis  inclusis^  and 
no  statement  as  to  the  constant  union  of  lands  and  teinds. 
Lord  Slantyre  and  the  other  heritors  of  the  parish  were 
parties  to  the  process  in  which  that  judgment  was  pro- 
nounced, and  the  lands  of  Hepburn  continued  to  be 
exempted  from  stipend  in  terms  thereof. 

It  appeared  from  the  extract  decree  of  locality,  that  in 
the  course  of  the  description  a  sufficient  amount  of  free 
teinds  had  been  found  in  the  parish  to  exempt  all  the 
heritors  who  had  heritable  rights  to  their  lands  from  pay- 
ing more  stipend  than  the  amoimt  previously  localled  on 
them.  After  matters  had  continued  on  that  footing  for 
above  a  hundred  years  a  new  augmentation  was  granted,  and 
in  a  process  of  locality  of  that  augmentation  the  common 
agent}  adopting  the  old  precedent  and  long  practice  fol- 
lowing on  it,  had  exempted  from  any  part  of  the  augmen- 
tation the  lands  formerly  belonging  to  Hepburn,  and  now 
to  the  Earl  of  Wemyss,  as  well  as  certain  other  lands  in 

*  4ih  Febrnarj  1710. 
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the  same  situation  belonging  to  Captain  Beid.  Upon  this 
Lord  Blantyre  and  others  objected  to  the  scheme^  in  re- 
spect that  no  sufficient  ground  had  been  stated  for  ex- 
empting these  lands  from  bearing  a  part  of  the  augment 
tation  ;  to  which  the  common  agent  replied,  and  founded 
on  the  former  precedent,  and  the  use  and  wont  which  had 
followed  upon  it.  He  also  insisted  on  a  plea  of  res  judi- 
cata. On  the  other  hand,  that  plea  was  strongly  resisted 
on  the  part  of  objectors,  who  contended  that  the  pro- 
ceedings in  one  locality  could  not  form  res  Judicaia  in 
another. 

The  Lord  Ordinary^  found  that  the  proceedings  in  the 
former  locaUty  afforded  clear  evidence  of  the  proceedings, 
and  showed  that  the  question  at  issue  between  the  con- 
tending parties  was  fully  discussed  and  deliberately  de* 
cided ;  and  therefore  his  Lordship  repelled  the  objection, 
approved  of  the  locality,  and  found  the  objectors  liable  to 
expenses.    To  that  judgment  the  Court  adhered.' 

The  case  was  then  carried  by  appeal  to  the  House  of 
Lords,^  when  it  appeared  to  their  Lordships  that  there 
being  free  teinds  sufficient  to  meet  the  augmentation  with- 
out disturbing  the  former  locality  or  laying  any  additional 
burden  on  the  heritors,  there  was  no  occasion  to  give  any 
opinion  on  the  point  debated,  and  that  the  judgment  was 
therefore  obitu  dictum^  and  was  reversed.* 

In  the  subsequent  case  of  the  Earl  of  Hopetoun  v. 
Bamsay,  where,  in  a  locality  upon  an  arrangement  be- 
tween the  common  agent  and  two  heritors,  an  interlocutor 
of  consent  was  pronounced  by  the  Lord  Ordinary,  sustain- 
ing the  claim  of  these  heritors  to  an  exemption  from 
stipend  on  the  ground  of  their  holding  their  lands  cum 
decimis  tnclttsia  ;  an  attempt  to  reopen  that  transaction  was 

'  Shaw's  Beports,  ii.  16,  §  16009.  >  22d  May  1888. 

3  BeU's  Appeal  Gases,  vol.  iii.  p.  S4.  «  May  1844. 
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resisted,  and,  on  the  plea  of  resjvdicata^  the  concerted  in- 
terlocutor held  as  binding  on  both  parties.^ 

A  very  important  case  occurred  in  the  Locality  of  Mad- 
derty,  which  has  not  been  reported  by  any  of  our  collec- 
tors of  decisions,  although  well  deserving  of  being  pre- 
served. 

The  case  originated  in  a  claim  brought  forward  by  Colonel 
Henry  of  Woodend,  one  of  the  heritors  of  the  parish,  to 
an  exemption  from  stipend  in  respect  of  certain  lands 
which  he  contended  were  held  cum  decimis  inclusia  in  the 
proper  terms  requisite  to  create  the  right.  The  earliest 
title  produced  in  support  of  the  claim,  was  a  charter  bear- 
ing date  10th  February  1558,  granted  by  the  commenda- 
tor  and  convent  of  Inchaflfray  in  favour  of  Patrick  Murray 
of  Newra,  conveying  to  him  the  lands  of  Newra  with  vari- 
ous others,  but  containing  no  mention  whatever  of  the 
teinds. 

The  next  title  was  a  charter  granted  in  the  following 
year  1559  by  the  Archbishop  of  Athens,  commendator  of 
Inchaflfray,  in  favour  of  the  said  Patrick  Murray,  convey- 
ing to  him  besides  the  lands  of  Newra,  various  other  lands 
and  portions  of  lands,  and  adding  after  the  words  of  con- 
veyance of  each  parcel  of  land,  the  words,  cum  dedmia 
garbalibus  earundem  et  suis  pertinen,  but  neither  the 
words,  imbma  et  nufiquam  antea  sqparaiia^  nor  any  other 
equivalent  expressions ;  and  with  the  exception  of  one 
parcel,  the  charter  stipulates  separate  reddendos  for  stock 
and  teind  with  regard  to  all  the  lands  specified. 

It  appeared  that  the  two  charters  of  1558  and  1559  were 
confirmed,  the  first  by  Queen  Mary  in  1565,  and  the  second 
by  Eang  James  VI.  in  1587. 

Both  these  charters  contained  the  charters  confirmed, 

1  Shaw  and  Dunlop,  N.  S.,  toI.  ill.  p.  685. 
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engrossed  at  full  length.  The  charter  by  Queen  Mary  in 
1565  ratified  not  only  the  original  charter  in  1558»  but 
a  subsequent  charter  applicable  to  different  lands,  and 
granted  in  1562  by  the  commendator  and  convent  in 
favour  of  the  said  Patrick  Murray.  All  the  lands  in  both 
charters  are  enumerated  successively  in  the  confirming 
charter  without  distinction,  after  which  there  is  introduced 
the  following  clause  :  '  Cum  decimis  garbalibus  omnium 
'  prsedict  terrarum  et  earum  pertinen  qusB  nunquam  antea 
*  ab  iisdem  separari  solebant/  for  which  words  there  is  no 
warrant  in  the  charter  confirmed. 

The  charter  of  confirmation  by  King  James  refers  to 
no  other  charter  except  the  original  one  in  1559 ;  but 
after  enumerating  all  the  lands  therein  specified,  and 
adding  after  each  parcel  the  words,  cum  decimis  garbalibus 
earundem  et  suis  pertinem,  it  adds  the  following  clause : 
QtKB  quidem  decim^  garbales  a  terris  respective  supra  speci- 
ficaiis  nunqtuxm  separated  fuerunt  But  these  words  were 
not  only  introduced  without  the  least  authority  from  the 
charter  confirmed,  but  in  direct  opposition  to  the  terms  of 
that  charter,  exfacie^  of  which  the  separation  of  stock  and 
teind  is  demonstrated  by  the  separate  reddendos  appli- 
cable to  each  parcel  of  land  except  one. 

In  addition  to  these  titles,  Colonel  Henry  produced  two 
charters  by  the  said  Patrick  Murray  in  favour  of  his  son 
Peter  Murray,  of  some  of  the  lands  in  question,  which 
were  objected  to  as  totally  irrelevant  to  support  or  add 
weight  to  his  claim. 

Upon  this  state  of  the  facts,  the  case  was  debated  before 
Lord  Bobertson  (Ordinary),  who,  on  hearing  the  debate, 
appointed  the  case  to  be  stated  in  mutual  memorials,  and 
upon  advising  the  pleadings,  pronounced  the  following  in- 
terlocutor :* — *  The  Lord  Ordinary  having  considered  the 

'  14th  May  1816. 
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memorials  for  the  parties,  and  writings  produced,  Finds, 
that  as  the  charter  dated  10th  February  1558,  granted 
by  the  commendator  and  convent  of  Inchaffray  in  favour 
of  Patrick  Murray,  conveys  to  him  certain  lands  without 
mention  of  the  teinds,  it  affords  sufficient  evidence  that 
the  teinds  of  these  lands  were  at  that  time  possessed 
separately  from  the  lands :  Finds,  that  the  charter  dated 
15th  April  1559,  granted  by  the  said  commendator  and 
convent  to  the  said  Patrick  Murray,  conveys  to  him  cer- 
tain lands  cum  decimis  inchms^  but  that  the  words  nun- 
qttam  antea  separatis  are  not  added,  nor  any  words  of  the 
same  import :  And  further  finds,  that  in  the  said  charter 
there  is,  with  one  exception,  a  separate  reddendo  for  the 
teinds.  Therefore  finds,  that  no  good  right  cum  decimis 
incltms  nunquam  antea  separatis  can  be  established  as 
to  the  teinds  mentioned  in  said  charter :  Finds  that  the 
charters  of  confirmation  granted  by  the  Crown  in  1565 
and  1587,  confirming  the  two  charters  above  mentioned, 
could  not  render  the  right  to  the  teinds  broader  than 
it  was  by  these  original  charters :  And  further  finds, 
that  Colonel  Henry  is  not  entitled  to  found  on  these  char- 
ters of  confirmation,  in  respect  he  has  disclaimed  the 
original  charter  as  forming  any  part  of  his  title  to  the 
teinds :  Finds,  that  the  two  charters  granted  in  the  year 
1560  by  the  said  Patrick  Murray  in  favour  of  Alexander 
Murray,  his  eldest  son,  are  not  sufficient  to  convey  a  right 
cum  decimis  inclusis  nunquam  antea  separa^tis,  in  respect 
said  charters  are  not  granted  by  a  churchman  or  eccle- 
siastical body  having  right  to  stock  and  teind,  but  by  a 
layman,  who  it  does  not  appear  had  any  such  right ;  and 
before  further  answer,  orders  the  case  to  be  enrolled,  and 
parties  to  say  how  far  these  findings  affect  the  claim 
made  by  Colonel  Henry/ 
This  interlocutor  was  adhered  to  by  the  Court,  on  advis- 
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ing  a  reclaiming  petition  for  Colonel  Henry,  with  answers 
by  the  common  agent.^ 

In  a  process  of  disjunction,  erection,  and  locality  of  the 
parish  of  Maryhill,  in  the  city  of  Glasgow,  appearance  was 
made  for  the  trustees  of  the  Sighthill  Cemetery  Company, 
who  objected  to  an  interim  scheme  of  locality  whereby 
they  were  classed  and  localled  upon  along  with  heritors 
having  no  heritable  right  to  their  teinds ;  in  place  of  which 
they  contended  that  they  were  entitled  to  an  entire  exemp- 
tion from  stipend,  as  haying  right  to  their  lands  cum  decimis 
inclttsis.  For  the  Crown ,  it  was  admitted  that  the  objectors 
had  an  heritable  right  to  their  teinds,  but  the  exemption 
was  denied.  In  support  of  that  claim,  the  objectors  pro- 
duced a  charter  by  James  YI.  under  the  great  seal  in  1611, 
ratified  by  Parliament  in  1612,  whereby  the  king  con- 
firmed generally  all  the  infeftments,  donations,  and  rights 
of  the  City  of  Glasgow ;  and  gave,  and  in  feu  farm  dis- 
poned, to  the  bailies  and  councillors  of  that  burgh  and 
city,  '  All  and  whole  the  said  burgh  and  city  of  Glasgow, 
<  with  houses^  buildings,  gardens,  lands,  as  well  out- 
'  field  as  infieldf  cultivated  or  uncultivated,  customs, 
'  privileges,  patronage,  and  gift  of  benefices,  chapels, 
'  prebendaries,  altarages,'  Ac,  to  be  held  of  the  arch- 
bishop. 

The  objectors  also  founded  on  the  Act  1600,^  whereby 
it  was  said  the  archbishop  was  restored  to  his  rights  with- 
out prejudice  to  feus  granted  of  the  lands.  They  also 
produced  a  charter  in  1636,  ratified  by  Parliament  in 
1641,  and  other  charters  in  1558  and  1561,  none  of  which, 
however,  contained  any  grant  of  land  cum  decimia  incluaia^ 
nor  any  terms  relevant  to  constitute  an  exemption  from 
teinds. 

The   objectors   further   referred   to    a   feu-disposition 

>  Session  Papers,  penet  me.  ^  Thomson,  vol.  !▼.  p.  266. 
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granted  in  1676  by  the  Magistrates  and  Council  of  Glas- 
gow, with  consent  of  the  Archbishop  and  the  Deans  and 
Chapter  of  the  Cathedral  Church,  in  favour  of  James 
Faime.  The  instrument  of  sasine  on  that  disposition  was 
produced,  but  the  disposition  itself  was  said  to  be  lost ; 
but  it  was  averred  that  it  was  in  terms  identical  with 
certain  other  dispositions  in  favour  of  other  parties.  The 
lands  had  been  previously  feued  to  the  City  of  Glasgow, 
and  the  disposition  proceeds  in  name  of  the  Lord  Provost, 
Bailies,  and  Town  Council  of  Glasgow,  with  consent  of 
the  Archbishop  as  titular  of  the  teinds  of  the  lordship, 
barony,  and  regality  of  Glasgow. 

This  deed  proceeds  on  the  narrative  that  as  there  were 
certain  pieces  of  wasted  common  muir,  of  which  the  lands 
conveyed  are  a  part,  lying  within  the  territory  of  the 
burgh,  the  magistrates  and  council  had  for  a  long  time 
bygone  designed  to  improve,  and  cultivate,  and  make 
useful  the  same  for  tillage  and  pasture,  and  for  that  pur- 
pose had  set  tacks  of  the  same  to  the  burgesses  and  others 
for  main  and  maill  fee,  which  had,  however,  proved  in- 
effectual, on  account  of  the  ^  Wyldness  of  the  soil  and  the 
'  vast  expense  it  takes  for  dunging  and  labouring  thereof, 
'  whereby  the  undertakers  have  been  forced  to  desert  and 
'  relinquish  the  same ;  and  the  said  Archbishop,  consider- 
'  ing  that  we  nor  our  predecessors  has  never  had  any 
'  revenue  of  teinds,  parsonage,  nor  vicarage  furth  of  the 
'  lands  above  written,  being  for  the  most  part  "  barren  and 
'  marrish,"  and  being  willing  to  encourage  the  improve- 
'  ment  of  the  ground,  and  in  case  the  industry  and  expense 
'  be  successful,  "  finding  it  urgent  to  exact  teinds  of  the 
'  product  of  their  money,"  therefore  the  Provost  and  Bail- 
'  lies,  with  consent  of  the  Archbishop,  and  he  with  their 
*  consent,  and  with  that  of  the  Dean  and  Chapter  of  the 
'  Cathedral  Church,  sells,  annalies,  and  in  feu  farm  and 
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'  heritages  perpetually  demitSy  the  lands  in  question, 
'  **  together  with  all  and  sundry  the  teinds  of  the  said 
'  lands,  great  and  small,  parsonage  and  vicarage,  included^ 

*  never  of  before  separat  therefra." ' 

The  lands  had  been  localled  upon,  and  the  objectors 
had  paid  stipend  from  their  lands  for  upwards  of  forty 
years,  in  virtue  of  a  final  decree  of  locality. 

The  claim  of  exemption  was  objected  to  by  the  Crown 
as  wholly  untenable,  there  not  being  to  be  found  in  the 
titles  or  evidence  any  one  of  the  circumstances  which  the 
law  requires  as  essential  to  support  such  a  claim.  It  was 
accordingly  rejected  by  the  Lord  Ordinary  (Ardmillan), 
and  his  Lordship's  judgment  was  adhered  to  by  the 
Court. 

The  latest  case^  which  has  occurred  on  this  subject  was 
one  of  great  importance,  and  occurred  in  the  united 
parishes  of  Auchtergaven  and  Logiebride,  in  which  Sir 
Wm.  Drummond  claimed  exemption  from  any  part  of  the 
augmented  stipend  for  his  lands  of  Over  and  Nether 
Olney,  as  being  held  by  him  cum  decimis  incltisis. 

In  support  of  that  claim  he  founded  on  a  charter  dated 
in  1550,  granted  by  Alexander  Erskine,  Sub-dean  of  the 
Cathedral  Church  of  Dunkeld,  with  consent  of  James 
Hepburn,  Dean  of  the  said  Cathedral  Church,  and  Vicar- 
general  of  the  same,  the  See  being  vacant,  and  of  the 
canons  of  the  Chapter  of  Dunkeld  chapterly  convened  on 
that  day,  whereby  the  lands  were  conveyed  to  Alexander 
Abercromby,  *  una  cum  universis  et  singulis  decimis  tam 

*  EectorifiB  quam  vicarisB  earundem  terrarum  cum  pertinem 

*  qu8B  temporibus  preteritis  ab  eisdem  terris  et  fructibus 

*  earundem  principalibus  sen  trunco  mifi  (minime)  separari 

*  solebant.'  This  charter  contained  a  cumulo  feu-duty  for 
stock  and  teind. 

» let  June  1868,  Jurist,  vol.  zzx.  p.  620. 
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2.  Crown  charter  dated  in  1615,  and  conveying  the 
lands  to  Mr  Wm.  Stewart. 

3.  Charter  dated  in  1635  by  the  Sub-dean  of  the  Cathe- 
dral Church  of  Dunkeld,  as  superior  of  the  lands,  with 
consent  of  the  Chapter,  in  favour  of  Mr  Thomas  Stewart, 
in  which  the  lands  are  conveyed  with  a  clause  as  to  the 
teinds  in  nearly  the  same  terms  with  those  of  the  charters 
above  quoted. 

It  appeared  that  the  lands  of  Over  and  Nether  Obney 
had  been  allocated  on  for  stipend  in  previous  localities, 
and  had  never  hitherto  been  treated  as  exempted  from 
stipend.  This  was  not  admitted  by  Sir  Wm.  Stewart,  but 
the  Court  held  the  fact  to  be  established. 

He  also  stated  an  objection  to  the  title  of  the  Crown  to 
appear,  which  the  Court  over-ruled. 

His  claim  to  exemption,  as  holding  a  decimce  inclusce  right 
to  his  lands,  was  rested  upon  the  titles  before  explained. 

But  to  these  the  Crown  objected  as  insufficient  in  law 
to  establish  the  exemption,  or  even  to  create  a  presumption 
to  that  effect.  (1.)  It  was  pleaded  that  by  the  canon  law 
all  lands  whatever  were  subject  to  the  payment  of  teinds, 
excepting  only  those  lands  belonging  to  the  monasteries 
and  other  orders  of  the  regular  clergy,  which  were  ex- 
empted by  that  law  or  by  special  bulls  or  papal  edicts, 
which  confined  the  exemption  to  their  novalta  or  labores; 
that  no  such  exemption  was  granted  in  favour  of  lands 
belonging  to  the  secular  clergy,  who  were  generally  the 
receivers  and  not  the  payers  of  tithes,  and  that  no  ex- 
ample of  such  grants  in  their  favour  was  to  be  found  in 
the  chartularies  of  the  bishoprics,  or  in  any  convent  record; 
and  therefore  that  the  charter  in  question  being  granted 
by  persons  assuming  to  represent  the  episcopal  See  of 
Dunkeld,  were  void,  nugatory,  and  unavailing,  in  respect 
that  the  lands  of  the  bishopric  being  vested  with  no  such 
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privilege,  it  was  ultra  vires  of  the  bishop  himself  and 
chapter  to  convey  them  with  that  privilege  to  others. 

(2.)  It  was  objected  to  the  charter  granted  by  the  sub- 
dean,  that  at  this  time  the  see  was  vacant,  as  the  charter 
itself  bears  in  grcpmio^  but  that  the  consent  of  the  vicar- 
general  could  not  supply  that  defect,  besides,  that  the 
same  person  in  this  case  was  sub-dean  and  vicar-general ; 
that  this  was  not  an  act  of  administration,  but  an  aliena- 
tion of  the  episcopal  teind,  which  could  not  be  effectual 
without  the  bishop's  consent,  and  that  defect  could  not 
be  supplied  by  the  sub-dean  or  vicar-general. 

(3.)  That  the  charters  were  not  confirmed  by  the  Crown 
in  terms  of  the  Statutes  1584  and  1685. 

These  pleas  were  met  with  answers  by  the  claimant, 
and  the  case  was  fully  heard  by  Lord  Ardmillan,  who 
sustained  the  title  of  the  Crown,  and  found  that  Sir 
William  Stewart  had  not  instructed  a  valid  desimce  in- 
clusce  right  to  the  lands  and  teinds  of  Over  and  Nether 
Obney,  so  as  to  exempt  the  same  from  liability  in  stipend. 
To  this  his  Lordship  added  a  note,  stating  fully  the  ground 
of  his  opinion  on  the  whole  question. 

The  case  then  came  before  the  Inner  House  by  a  re- 
claiming note,  where  it  underwent  a  very  ample  considera- 
tion. 

There  was  one  circumstance  which  gave  a  character  of 
novelty  and  of  great  importance  to  this  discussion, — ^viz., 
the  plea  brought  forward  for  the  first  time  in  opposition 
to  such  claims,  that  the  titles  founded  on  were  granted, 
not  by  any  of  the  regular  clergy,  who  were  the  exclusive 
holders  of  the  privileged  lands,  but  by  those  of  the  secular 
order,  who,  as  they  tliemselves  enjoyed  no  such  privilege 
for  their  lands,  could  not  convey  them  with  that  privilege 
to  others.  This  was  strongly  insisted  in  on  behalf  of  the 
Crown,  as   a  material  objection   to  the   validity  of  the 
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charter,  besides  the  other  defects  on  which  the  claim  was 
opposed. 

The  Court,  after  a  full  hearing,  refused  the  reclaiming 
note  for  Sir  William  Stewart,  and  adhered  to  the  Lord 
Ordinary's  interlocutor.^  Their  Lordships  gave  effect  to 
all  the  objections  stated  against  the  claim  ;  and  in  parti- 
cular, they  held  the  circumstance  of  the  titles  flowing 
from  secular  clergymen  to  be  in  itself  fatal. 

The  conclusion  to  be  deduced  from  the  foregoing  detail 
of  cases  is,  that  to  entitle  any  heritor  to  an  exemption 
from  teind  and  stipend,  in  respect  of  holding  his  lands 
cum  decimis  inclusis^  it  is  requisite,  let,  That  he  produce 
a  title  bearing  date  anterior  to  the  Act  of  Annexation  1587, 
c.  29.  2(2,  That  it  be  granted  by  a  churchman  of  the  order 
of  the  regular  clergy  having  right  both  to  stock  and  teind. 
3(2,  That  the  title  bear,  that  the  lands,  stock,  and  teind, 
have  been  feued  out  together  for  a  cum/ulo  reddendo, 
ith^  That  the  title  bear  expressly,  that  the  lands  are  con- 
veyed cum  decimis  incluais  et  nunquam  antea  aeparatis,  or 
other  expressions  of  the  like  import.  5th,  That  the  title 
be  confirmed  by  the  pope  if  before  the  Beformation,  or  by 
the  king  thereafter,  and  in  both  cases  before  the  Act  of 
Annexation.  All  these  concurring  requisites,  however, 
only  give  rise  to  a  presumption  that  the  lands  and  teinds 
have  been  continuously  possessed  in  a  united  form,  which 
presumption  may  be  overthrown  by  proof  of  a  prior  sepa- 
ration,  either  by  a  distinct  conveyance  or  lease  of  the  lands 
without  the  teind,  or  vice  versa,  or  of  separate  rents  or 
reddendos  being  exacted  for  stock  and  teind  respectively. 

After  the  great  change  in  the  Church  property  effected 
by  the  Beformation,  and  when  the  troubles  and  conflict- 
ing claims  generated  by  that  event  had  subsided  into 

'  lOth  July  1868,  Jurist,  vol.  xxx,  p  46. 
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something  like  settled  order,  the  teinds  were  found  to  be 
in  possession  of  the  following  persons  or  public  bodies, — 
viz.,  (1.)  The  Crown;  (2.)  The  Lords  of  Erection;  (3.) 
The  commendators,  whose  rights,  originally  accountable 
trusts,  were  afterwards  converted  first  into  liferents  and 
finally  into  perpetuities ;  (4.)  Patrons  of  parishes,  to 
whom  grants  were  occasionally  made  of  the  teinds  of 
their  respective  parishes,  as  incidented  or  accessory  to 
their  rights  of  patronage ;  (5.)  Purchasers  of  teinds  for 
onerous  causes ;  (6.)  Eoyal  burghs,  hospitals,  and  col- 
leges ; — all  these  parties  were  titulars  of  the  teinds ;  (7.) 
Heritors  also  who  were  in  possession  of  the  teinds  of  their 
own  lands ;  and,  lastly,  Tacksmen  holding  temporary 
rights  under  one  or  other  of  these  parties. 

The  Crown,  as  already  explained,  profited  largely  by 
the  fall  of  the  Papal  Church  and  worship,  in  the  acquisi- 
tion of  benefices  with  their  teinds  and  endowments,  be- 
sides the  bishops'  tithes  after  the  abolition  of  Episcopacy, 
all  which  lapsed  to  the  Crown  as  bona  vacantia,  and  on 
various  other  grounds.  By  virtue  of  the  supreme  autho- 
rity inherent  in  the  sovereign,  as  the  common  fountain 
of  all  such  rights,  these  subjects  became  vested  in  the 
Crown  jure  coronoBj  and  without  any  other  title.*  For 
when  real  property  devolves  on  the  Crown,  it  vests  eo  ipso 
without  the  necessity  or  competency  of  an  infeftment; 
the  king's  right  in  such  cases  being  allodial  and  not  feudal,' 
so  that  any  infeftment,  besides  being  unnecessary,  would 
be  inept,  agreeably  to  which  it  is  observed  by  Forbes, 
when  he  is  stating  the  necessity  of  an  infeftment  to  com- 
plete the  title  of  ordinary  superiors,  that  this  rule  applies 
in  all  cases  *  except  where  the  queen  is  superior,  who  is 
*  intett  jure  coronce  in  all  the  lands  of  Scotland.' 

1  Stair,  b.  2,  tit.  4.  §  1 ;  Erakine,  b.  2,  tit.  8,  §  44. 
■  Craig,  Fol.  Diet.  7,  §  4  ;  Bankton,  lib.  1,  tit.  4,  M  ;  Stewart  s  Answers 
to  Dirleton,  p.  226 ;  Forbes  on  Tithes,  cap.  11,  p.  188. 
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Bat  with  regard  to  other  persons  holding  or  acquiring 
rights  to  teiuds,  their  case  became  subject  to  different 
rales.  The  teinds,  it  may  be  observed,  although  con- 
nected with  lands  as  being  a  burden  on  their  produce, 
were  not  due  to  the  owner  of  the  land,  but  to  the  Churcli, 
through  the  rector  or  local  minister  serving  the  cure  in 
each  parish.  They  formed  a  separate  estate  from  the 
lands,  and  were  possessed  upon  separate  titles,  the  lands 
being  held  and  transmitted  by  infeftment,  but  the  teinds 
being  held  and  enjoyed  by  the  rector  ex  lege,  and  by 
virtue  of  his  spiritual  office,  which  was  his  only  title  to 
collect  them. 

But  in  the  progress  of  things  the  Church  became  in  a 
great  measure  emancipated  from  the  restraints  of  the 
canon  law.  Teinds  passed  into  the  hands  of  laic  titulars. 
The  benefices,  with  their  endowments,  became  secularised 
and  erected  into  temporal  lordships  by  feudal  grants;  and 
as  these  grants  included  both  the  temporality  and  spi- 
rituality, it  was  natural  for  the  grantees  or  their  advisers 
to  deal  with  them  according  to  our  established  system  for 
the  constitution  and  transmission  of  landed  rights.  And 
so  they  were  in  use  to  complete  their  title  to  both  sub- 
jects by  infeftment,  which  has  now  become  matter  of 
established  practice  ;  and  in  all  cases  of  the  sale  or  trans- 
fer of  teinds,  the  title  of  the  granter  or  purchaser,  in 
order  to  obtain  the  character  of  an  heritable  right,  must 
be  constituted  by  a  disposition,  followed  by  infeftment, 
whereby  the  teinds  are  said  to  be  feudalised.^ 

But  at  the  same  time,  as  the  teinds  are  still  considered 
as  a  separate  tenement,  it  must  be  observed  that  a  right 
to  the  lands  merely  without  mention  of  the  teinds  will 
not  carry  the  latter  subject,  unless  it  shall  appear  from 
circumstances  and  clear  indications  that  it  was  truly  the 

*  Enkine,  lib.  2,  tit.  10,  J|  40,  41,  et.  seq. 
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meaning  and  purpose  of  the  parties  to  convey  both, — ^the 
solution  of  which  question  depends  upon  the  accompany- 
ing facts  and  circumstances,  from  which  their  real  inten- 
tion is  to  be  collected.  This  has  been  adopted  by  the 
Court  as  a  general  principle  in  many  cases,  and  may  now 
be  considered  as  a  settled  rule,  though  no  doubt  the  result 
must  vary  with  the  varying  circumstances.  In  all  the 
cases  that  have  occurred  the  Court  have  uniformly  re- 
fused to  hold  the  teinds  as  not  carried  by  the  disposition, 
merely  because  they  are  not  specially  mentioned  along 
with  the  lands.  In  the  case  of  Callender,  respecting  the 
claim  of  a  widow  to  the  teinds  of  her  jointure  lands, 

*  though  not  expressly  provided,'  the  Court  found,  *  it  has 
'  been  the  design  of  parties  that  she  should  have  right  to 
'  the  teinds  of  her  jointure  lands,  though  not  expressly 

*  mentioned,  in  respect  of  the  quality  and  burden  imposed 

*  upon  her  by  the  clause  of  the  right  obliging  her  to  pay 

*  the  minister's  stipend.'^ 

The  purchaser  of  certain  lands,  conveyed  to  him  by  a 
disposition  which  made  no  mention  of  the  teinds,  yet  con- 
tended in  a  declarator  against  the  seller,  that  the  right 
to  the  teinds  was  implied  in  respect — (1.)  That  he  was 
assigned  into  the  tacks  of  the  tenants,  who  were  bur- 
dened with  the  minister's  stipend  and  all  augmentations  ; 
(2.)  that  they  paid  a  joint  duty  for  stock  and  teind  ;  and 
(3.)  that  the  price  exceeded  twenty  years'  purchase  of  the 
rental,  which  comprehended  both  stock  and  teind.  The 
Court  found,  that  by  the  tenor  of  the  disposition  the  pur- 
suerhad  right  to  the  teinds ;  but  in  respect  of  the  unsatis- 
factory termination  of  an  inquiry  by  an  ex  officio  examin- 
ation of  the  parties  and  their  agents  as  to  the  circum- 
stances of  the  transaction,  they  allowed  the  defender  to 
be  reponed,  he  refunding  the  price  cum  omni  causa     But 

1  Morison  16649,  29th  June  1698. 
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notwithstanding  this  practical  result,  the  case  has  always 
been  considered  as  a  leading  authority  upon  the  question 
as  to  the  effect  of  a  disposition  as  an  implied  conveyance 
of  teinds,  though  not  expressly  mentioned.^ 

Accordingly,  it  is  referred  to  and  was  followed  as  a  pre- 
cedent in  a  subsequent  case,  where  certain  lands  having 
been  purchased  at  a  judicial  sale,  the  conveyance  of  which 
to  the  purchaser  disponed  the  lands  per  expressum,  but 
made  no  mention  of  the  teinds.  The  purchaser  then  con- 
tended that  a  right  to  the  teinds  must  be  implied  from 
the  circumstances  attending  the  transaction.  The  case 
of  Scott  V.  Muirhead  was  referred  to ;  and  as  the  cir- 
cumstances in  that  case  were  '  pretty  similar '  to  those 
before  the  Court,  they  had  little  doubt  that  the  teinds 
were  intended  to  be  comprehended,  though  not  expressed.' 

It  was  observed  by  Lord  Braxfield,  in  a  case  where  the 
point  in  dispute  was  whether  a  mill,  though  not  specially 
mentioned  in  a  disposition  of  the  lands,  was  to  be  held  as 
included  by  implication  as  part  and  pertinent  thereof: 
'  All  such  questions  are  qwBstiones  voluntatis.     So  in  the 

*  case  of  teinds,  wherever  it  appears  to  be  the  intention 

*  of  the  disponer  to  convey  the  teinds,  they  will  be  held 

*  to  be  conveyed/  And  his  Lordship  then  refers  to  the 
case  of  Dunning,  above  mentioned,  as  an  authority  to  that 
effect,*  Where  an  estate  was  sold  in  five  different  lots, 
to  each  of  which,  with  one  exception,  an  express  right  to 
the  teinds  was  contained  in  the  dispositions  to  the  several 
purchasers,  a  question  occurred  with  the  Earl  of  Moray, 
the  purchaser  of  the  excepted  lot,  the  teinds  of  which 
were  proposed  to  be  dealt  with  in  a  locality  as  free  teinds, 
to  which  the  Earl  objected,  contending,  that  as  all  the 

1  Scott  V.  Muirhead,  27th  February  1672;  Morison,  16688. 

2  Dunning  v.  the  Creditors  of  Tullibole,  6th  July  1748  ;  Mor.  16669. 

3  Hailes,  vol.  ii.  p.  766. 
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other  lots  of  the  estate  had  been  disponed  with  an  ex- 
press right  to  the  teinds,  the  absence  of  that  grant  in  his 
case  must  be  presumed  to  have  been  an  accidental  omis- 
sion, particularly  as  there  was  no  reservation  of  the  teinds 
in  the  conveyance ;  as  no  demand  for  teinds  had  been 
made  upon  him  by  the  seller,  or  his  successors,  from  the 
date  of  the  purchase  in  1719,  and  that  he  and  his  authors 
had  paid  a  price  for  his  lot  adequate  to  the  value  of  both 
stock  and  teind.  Upon  this  statement  the  Court  sus- 
tained the  title  to  the  teinds  produced  for  the  Earl  of 
Moray.^ 

The  same  principle  of  inferring  a  right  to  the  teinds, 
from  the  presumed  intention  of  the  parties,  notwithstand- 
ing the  silence  of  the  conveyance,  was  again  recognised  in 
the  case  of  Mansfield  v.  Bobertson,  in  which  there  occurred 
the  same  silence  of  the  disposition  as  to  any  right  to  the 
teinds,  though  containing  a  full  and  formal  conveyance 
of  the  lands,  and  the  same  plea  by  the  purchaser  as  to  an 
implied  conveyance  of  the  teinds  from  the  circumstances 
— (1.)  Of  no  demand  for  teinds  having  been  ever  made 
on  him  for  a  period  of  eight  years  from  the  date  of  the 
sale  ;  (2.)  From  the  amount  of  the  price,  being  forty-five 
years'  purchase  of  the  rental,  stock,  and  teind  ;  (3.)  From 
the  clause  in  the  disposition  binding  him  in  relief  to  the 
disponer  of  all  cess,  minister's  stipend,  and  public  and 
parochial  burdens,  subsequent  to  his  entry  to  the  lands ; 
and,  (4.)  From  the  assignation  in  the  purchaser's  favour 
of  the  writs  and  evidents,  including  a  disposition  from  the 
titular  of  the  teinds  in  favour  of  the  seller's  author,  con- 
taining an  express  right  to  the  teinds,  and  an  unexecuted 
precept  of  sasine  in  his  favour. 

The   judges,  with  one    exception,    were    clearly    of 

1  9th  July  1777  ;  FoL.Dict.  4,  p.  668  ;  Morison,  16694  ;  Mor.  Appendix, 
p.  10. 
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opinion  that  a  conveyance  to  the  teinds  was  to  be  im- 
plied.* 

In  the  course  of  a  locality  of  the  parish  of  Eddleston, 
the  common  agent  objected  that  the  title  of  Mr  M' Arthur 
Stewart  of  Ascog  to  his  lands  of  White  barony,  which  his 
predecessors  had  acquired  in  1732  from  Sir  Alexander 
Murray,  under  a  reserved  power  of  redemption,  contained 
no  right  to  the  teinds  of  these  lands,  in  respect  there  was 
no  mention  of  them  in  the  original  disposition  to  the 
lands,  and  no  dispositive  words  sufficient  to  convey  such 
right ;  that  his  ancient  rights  were  of  a  temporary  nature, 
and  neither  they  nor  any  other  title  contained  any  indi- 
cation of  an  intention  to  transmit  the  teinds.  It  was 
answered  for  Mr  Stewart — let,  That  his  titles,  though 
granted  for  lives  and  terms  of  years,  were  in  substance  a 
perpetuity  ;  2d,  That  they  had  been  repeatedly  dealt  with 
in  former  localities,  as  conferring  an  heritable  right,  of 
which  he  had  thus  enjoyed  the  possession  ;  3(2,  That  his 
author  had  the  right  of  patronage  of  the  church,  and  con- 
sequently, under  the  Act  1690  and  1693,  right  to  all  the 
teinds  not  heritably  disponed  ;  and,  lastly,  he  founded  on 
a  clause  in  his  author's  disposition,  whereby  it  was  de- 
clared, that  in  the  event  of  Sir  A.  Murray  failing  to  exer- 
cise the  power  of  redemption,  the  lands  should  become 
the  absolute  property  of  Mr  Stewart,  who  in  that  case 
should  be  liable  for  the  cess  and  public  burdens  effeiring 
to  the  valued  rent  of  the  lands,  and  though  not  for  the 
stipend  then  payable,  yet  for  future  augmentations  to 
succeeding  ministers,  Sir  Alexander  warranting  him 
against  all  evictions  of  the  teinds  that  should  occur  in  any 
manner  of  way. 

Upon  this  state  of  the  pleadings,  the  Lord  Ordinary' 

1  Mansfield  v.  Robertson,  26th  May  1836;  Shaw,  vol.  xiii.  1882. 

2  12th  May  1804. 
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found  '  that  Mr  Stewart  had  not  instructed  such  a  right 
'  to  his  teinds  as  to  entitle  his  lands  to  an  exemption  from 
'  being  localled  upon  in  proportion  with  the  lands  of  other 
'  heritors  ;'^  and  afterwards  his  Lordship  found  that  the 
lands  are  liable  to  be  localled  upon  proportionally  with 
the  lands  of  other  heritors  in  the  parish  who  have  no  heri- 
table title  to  their  teinds.  To  these  judgments  the  Court 
adhered.* 

The  case  was  then  appealed  to  the  House  of  Lords,'  by 
whom  it  was  ordered  and  adjudged  that  the  Interlocutors 
of  12th  May  1804,  and  14th  and  29th  May  1805,  be  re- 
versed; and  it  wa^  declared  that  the  persons  entitled 
under  the  Deed  or  Disposition  21st  August  1732,  made  by 
Sir  Alexander  Murray  in  pursuance  of  the  contract  of 
marriage  there  recited,  are  entitled  to  hold  the  lands 
specified  in  such  disposition  heritably  against  the  said 
Sir  Alexander  Murray  and  his  successors,  patrons,  and 
titulars  of  the  said  parish  of  Eddleston ;  and  that  in  local- 
ling  the  stipend  of  the  minister  of  the  said  parish,  the 
said  teinds  of  the  lands  of  the  appellant  comprised  in 
such  disposition  ought  to  be  considered  as  having  been 
heritably  disponed  by  the  said  Sir  Alexander  Murray  by 
the  said  deed  and  disposition  of  21st  May  1732.  And  it 
be  farther  ordered  that  the  case  be  remitted  back  to  the 
said  Lords  of  Council  and  Session,  as  commissioners  for 
plantation  of  kirks  and  valuation  of  teinds,  to  proceed 
in  localling  the  stipend  of  the  minister  in  such  manner 
as  shall  be  consistent  with  this  declaration. 

The  same  question  as  to  an  implied  conveyance  of  the 
teinds,  deducible  from  the  relative  circumstances  of  the 
transaction,  notwithstanding  the  absence  of  any  special 
mention  of  the  teinds  in  the  deed,  came  before  the  Court 

1  14th  May  1806.  2  29th  May  1806. 

3  27th  February  1816— Paton's  Appeal  CasoB,  vol.  vi.  p.  81. 
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incidentally  in  a  subsequent  case  which  was  involved  in 
very  peculiar  specialties.  And  although  the  judgment 
cannot  be  quoted  as  an  authority,  if  that  were  necessary, 
yet  the  Court  expressed  their  approbation  of  the  doctrine 
and  of  the  case  before  referred  to,  which  were  founded 
on  in  the  argument.^  Since  that  time  the  question  does 
not  appear  to  have  been  raised  on  any  subsequent  occa- 
sion. 

Doubts  have  sometimes  occurred  as  to  the  precise  terms 
of  the  dispositive  clause  in  a  conveyance  of  the  teinds,  as 
where  the  deed  does  not  convey  directly  the  teinds  them- 
selves, but  such  right  or  title  to  them  as  the  grauter 
himself  held.  A  case  of  this  kind  came  before  the  Court, 
in  which  the  granter  of  the  disposition  did  not  convey 
the  teinds,  but  merely  all  '  right,  title,  interest,  claim  of 
*  right,  property,  and  possession,'  which  he  '  may  have 
'  claim  or  pretend  to  the  lands  or  teinds  thereof;'  but  the 
disposition  contained  a  precept  for  infefting  in  the  teinds, 
and  forty  years'  possession  had  followed.  In  a  locality 
the  holder  of  this  disposition  was  localled  upon  as  having 
no  heritable  right  to  his  teinds,  in  respect  that  although 
the  lands  were  expressly  disponed,  the  teinds  were  only 
mentioned  in  this  subsidiary  clause,  the  object  of  which 
was  said  to  be  to  convey  merely  any  inferior  accessory 
right  which  might  happen  to  be  in  the  disponer.  Objec- 
tions against  this  finding  were  repelled  by  Lord  Newton, 
Ordinary ;  but  there  being  other  points  involved  in  the 
discussion,  the  Court  ordered  cases,  upon  advising  which 
there  was  some  difference  among  the  judges,  but  the 
majority,  both  on  the  terms  of  the  precept  and  the  pos- 
session, and  holding  that  there  was  a  clear  intention  to 
convey  the  teinds  themselves,  altered  the  Lord  Ordinary's 

1  Blair  v.  The  MagistrateB  of  Dunbar,  10th  June  1885  ;  Shaw,  toI.  xir. 
p.  946. 
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interlocutors,  and  found  that  the  heritor  had  instructed 
a  heritable  right  to  his  teinds.^ 

The  right  to  the  teinds  of  a  parish  is  in  some  cases 
found  to  be  vested  in  a  titular,  and  a  right  of  titularity  is 
not  unfrequently  annexed  to,  or  combined  with,  the  right 
of  patronage,  but  the  two  rights  are  not  necessarily  con- 
nected, and  whether  they  are  or  are  not  united,  depends 
on  the  terms  of  the  title  on  which  they  are  founded.  It 
was  formerly  decided  in  two  cases^  that  a  gift  of  patronage, 
with  the  addition  of  the  words,  *  et  decimis  tam  rectoriis 

*  quam  vicariis  earundem,'  did  not  carry  right  to  the  teinds, 
as  it  was  held  that  the  effect  of  the  clause,  cum  decimis, 
was  not  to  confer  the  titularity,  but  merely  to  convey  the 
patronage  of  the  kirk,  and  also  the  patronage  of  the  teinds, 
parsonage,  and  vicarage,  which  it  was  said  was  the  usual 
and  technical  form  of  words  employed  to  signify  that 
right  of  disposing  of  the  teinds  during  a  vacancy,  or 
otherwise  dealing  with  them  in  the  necessary  adminis- 
tration of  the  benefice  which  is  essential  to  a  right  of 
patronage.  But  these  views  were  overruled  in  subse- 
quent cases,  and  it  was  held  that  a  clause  in  the  above  or 
similar  terms  was  effectual  to  convey  both  the  patronage 
and  the  titularity.® 

It  was  indeed  found  that  a  grant  in  the  following  words, 
'  necnon  advocationem  donationem  et  jus  patronatus 
'  ecclesiae  parochialis  de  Kirkmichael  rectoriae  et  vicarise 

*  ejusdem,'  conveys  the  patronage  only  of  the  parsonage 
and  vicarage  teinds,  but  not  the  titularity ;  and  the  words 
of  the  grant  seem  to  warrant  no  farther  conclusion.     But 

^  26th  June  1829— Learmontli  v.  The  Duke  of  Hamilton ;  Shaw*B  Teind 
Cases,  No.  84,  p.  192. 

'  Marquis  of  Annandale  v.  Irving,  4th  December  1748,  M.  p.  16661 ; 
Heritors  of  Kirkpatrick-Fleming  p.  the  said  Marquis,  4th  January  1749, 
M.  p.  16662. 

3  Stewart  v.  Scott,  16th  February  1797,  1708 ;  Peuars  of  Kerseland  v. 
Blair,  January  1746  ;  Brown's  Supplement,  b.  6,  p.  676. 
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at  the  same  time  it  was  found  that  the  teinds  were  con- 
veyed by  a  grant  in  the  following  terms,^  '  Una  cum  advo- 
'  catione  donatione  et  jure  patronatus  ecclesiae  parochialis, 
'  et  parochise  de  Kirkmichael  eum  decimis  rectoriis  et 
*  vicairis  ejusdem/ 

The  same  decision  was  given  in  the  case  of  Stewarts  v, 
Scott,'  where  the  Crown  Charter  conveyed  the  lands 
'  cum  advocatione  donatione  et  jure  patronatus  ecclesi» 
'  et  parochise  decimis  rectoriis  et  vicariis  ejusdem/  which 
were  held  to  convey  tlie  titularity  of  the  teinds.  The 
like  was  found  in  the  earlier  case  of  the  Feuars  of  Kerse- 
land  V.  Blair,  Jan.  1745.* 

The  right  of  patronage,  when  it  is  united  or  incorporated 
with  lands,  teinds,  or  baronies,  is  accounted  a  feudal  sub- 
ject, and  requires  infeftment  to  complete  the  right  of  the 
grantee.  But  when  the  right  of  patronage  is  not  united 
with  lands,  it  is  considered  as  a  jus  incorporaley  and  is 
transmissible  by  a  personal  deed.  There  are  some  teinds, 
however,  which  are  vested  in  patrons  by  a  public  law, 
and  do  not  require  infeftment, — such,  for  example,  as  are 
declared  to  belong  to  them  by  the  Act  1690,  c.  23,  which, 
as  it  deprived  them  of  the  right  of  presenting  ministers 
to  vacant  churches  of  which  they  were  patrons,  compen- 
sated them  for  that  loss  by  bestowing  upon  them  the  right 
to  the  teinds  of  those  parishes  which  '  are  not  heritably 
'  disponed,'  under  the  burden  always  of  ministers'  stipends, 
tacks,  prorogations,  future  augmentations,  &c.,  and  under 
the  further  burden  of  selling  to  the  heritors  their  respec- 
tive teinds  at  six  years'  purchase. 

It  is  of  importance  for  every  proprietor  of  teinds  to  be 
assured  that  he  possesses  them  upon  an  heritable  right, — 
that  is,  as  just  observed,  upon  a  formal  deed  of  convey- 

1  Shaw,  Dec..  No.  4S,  p.  56,  M.  16670,  Fao.  CoU. 
•  16th  February  1797,  Fac.  CoU.,  M.  16708. 
'  Brown's  Supplement,  b.  6,  p.  676. 
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ance,  followed  by  infeftmeDt.  Possessing  upon  that  title, 
without  interruption,  for  a  period  of  forty  years,  he 
acquires  an  irrefragable  right  to  the  teinds  by  the  positive 
prescription  which  he  cannot  lose  by  the  negative.  And 
the  lapse  of  the  prescriptive  period,  without  interrup- 
tion, effectually  secures  him  against  all  hostile  attempts 
founded  on  competing  titles  or  on  alleged  defects  in  his 
own  title,  even  although  his  competitor  should  be  able  to 
point  out  such  defects,  or  to  show  a  preferable  title  in  his 
own  person.  All  such  inquiries  are  precluded  by  the 
Statute^  1617,  c,  12,  the  only  competent  ground  of  chal- 
lenge being  falsehood,  and  the  length  of  time  supplying 
the  place  of  all  other  requisites. 

Where  a  proprietor  rests  upon  his  formal  conveyance 
of  the  teinds,  neglecting  to  complete  his  right  by  infeft- 
ment,  he  exposes  himself  not  only  to  the  chance  of  evic- 
tion by  a  posterior  disponee  with  a  prior  infeftment,  but 
to  the  risk  of  claims  founded  on  personal  deeds  fortified  by 
prescription.  For  although  infeftment  is  the  proper 
mode  of  completing  the  right,  yet  teinds  are  legally  trans- 
missible by  personal  deeds  or  adjudications  which,  when 
followed  by  prescription,  vest  a  title  preferable  to  any 
right  not  feudalised.^  Accordingly,  in  an  action  by  the 
patron  and  titular  of  a  parish  against  the  heritors  for 
bygone  teinds,  it  was  contended  by  one  of  the  defenders 
that  he  had  an  heritable  right  to  his  teinds,  in  support  of 
which  he  founded  on  an  adjudication  of  the  teinds  to 
which  he  had  right  by  progress,  and  brought  a  proof  of 
sixty  years'  possession  of  the  teinds.  The  pursuer,  though 
patron  and  titular  of  the  tithes,  had  not  completed  his 
right  by  infeftment,  and  it  was  argued  against  him  that 
teinds,  though  they  may  be  constituted  and  transmitted 
by  infeftment,  yet  when  not  so  constituted  are  a  personal 

"  Erekine,  iii,  7,  §§8,  4,  1617,  c.  12. 
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subject  which  may  pass  by  a  right  merely  personal ;  that 
it  was  a  general  rule,  that  where  they  have  been  once 
vested  by  infeftment,  an  infeftment  is  likewise  necessary 
to  denude  the  former  proprietor,  but  that  where  the  right 
has  not  been  established  by  infeftment,  such  teinds  can 
be  transmitted  without  infeftment  and  completely  carried 
by  a  personal  right,  and  that  the  adjudication,  followed 
by  forty  years'  possession,  was  effectual  to  confer  a  com- 
plete right  on  the  adjudger  by  the  positive  prescription. 

'  The  Lords  found  that  the  defender  had  acquired  a 
'  sufficient  right  to  the  teinds  of  the  lands  by  the  positive 
*  prescription/^  It  was  thus  established,  that  where  the 
teinds  have  not  been  feudalised  they  may  be  carried  and 
effectually  transmitted  by  a  personal  right,  followed  by 
prescription.  That  decision  has  been  confirmed  in  many 
subsequent  cases.^ 

To  the  same  effect  there  is  one  unreported  case  referred 
to  by  Sir  J.  Connell  in  his  last  edition,  which  occurred 
in  the  locality  of  the  parish  of  Ewes,  in  which  it  appeared 
that  Mrs  Scott  Elliott  having  been  localled  upon  as  having 
no  heritable  right  to  her  teinds,  brought  a  reduction  of  the 
locality  founding  upon  a  disposition  of  the  lands  and  teinds 
in  favour  of  her  predecessors  in  1669,  and  upon  an  alleged 
possession  ever  since.  It  was  answered — (1.)  That  no 
infeftment  had  followed  on  that  disposition ;  (2.)  That 
none  of  the  subsequent  titles  made  mention  of  teinds ; 
(3.)  That  neither  the  pursuer  nor  any  of  her  predecessors 
had  ever  been  infeft  in  the  teinds ;  and,  lastly.  That  it 

»  Gordon  v.  Kennedy,  11th  July  1768,  Fac.  Coll.  M.  10825. 

•  Earl  of  Aberdeen  v.  Heritors  of  New  Deer,  4th  February  1761,  Fac. 
Coll.  M.  10827  ;  Irvine  v.  Burnett,  November  1764,  Fac.  Coll.  M.  10880 ; 
Graham  r.  Common  Agent  in  Locality  of  St  Cyrus,  8th  February  1826, 
Shaw*B  Teind  Cases,  p.  98 ;  Learmonth  o.  Duke  of  Hamilton,  26th  June 
1829 :  Ibid.,  192 ;  Earl  of  Fife  v.  Earl  of  Seafield,  2l8t  January  1881 ; 
Ibid,,  p.  264. 
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appeared  from  prior  writings  that  the  granter  of  the  dis- 
positions in  1669  had  not  himself  any  right  to  the  teinds. 
The  Lord  Ordinary  (Lord  Eobertson)  sustained  the  plea 
of  prescription  *  in  respect  it  was  not  alleged  that  the 

*  teinds  of  Askleton  were  feudalised  prior  to  the  Disposi- 

*  tion  1669/  and  to  that  judgment  the  Court  adhered.^ 

In  some  cases  of  this  nature  attempts  have  been  made 
by  the  party  pleading  prescription  to  make  out  the  fact 
of  forty  years'  possession  by  pleading  the  possession  that 
has  followed  upon  tacks.  In  a  case  oetween  Sinclair  of 
Freswick,  patron  and  titular  of  the  parish  of  Cannisby, 
who  sued  Sir  John  Sinclair  of  Mey  for  bygone  teinds, 
the  question  occurred  whether  the  latter  had  an  heritable 
right  to  his  teinds.  In  support  of  his  claim  he  founded 
on  a  precept  of  clare  constat  by  the  Bishop  of  Caithness 
in  1662,  on  which  infeftment  had  followed,  and  possession 
for  forty  years  subsequent  to  that  date.  But  the  pursuer 
maintained  that  the  precept  of  clare  constat  was  defective 
and  insufficient  as  a  title  of  prescription  ;  and  as  the  fact 
of  possession  was  rested  on  a  series  of  tacks  from  1574 
downward,  he  denied  the  relevancy  of  such  proof.  After 
various  interlocutors  the  report  bears,  '  The  Judges  were 

*  of  opinion  that  the  clause  in  the  precept  1662  neither 

*  did  nor  was  intended  to  convey  the  teinds  of  the  whole 

*  lands.     The  judgment,  however,  was  rested  chiefly  upon 

*  the  period  of  possession,  and  as  that  had  not  been  main- 
'  tained  in  virtue  of  the  charter  and  sasine  founded  on  as 

*  the  title,  but  upon  the  tacks,  no  prescriptive  right  had 

*  been  acquired.'  * 

In  this  case  an  attempt  was  made  by  the  defender  to 
support  his  claim  by  founding  on  a  precept  of  clare  constat 

»  7th  June  1816,  Scott  EUiott  v.  The  Duke  of  Buccleuch,  Connel,  vol.  ii. 
p.  68. 

'  Sinclair  v.  Sinclair,  22d  June  1771,  Fac.  CoU.  M.  10836. 
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and  infeftment  as  an  heritable  right,  and  contending  that 
in  that  view,  having  a  double  title  to  the  teinds,  it  was 
competent  for  him  to  impute  his  right  to  the  supervening 
heritable  right,  and  not  to  the  temporary  tacks,  which  last 
could  afford  no  objection  to  the  other  and  superior  title. 
But  as  the  Court  held  the  precept  of  clare  constat  to  be 
insufficient  and  defective  as  a  title,  no  weight  was  attached 
to  that  argument. 

In  the  Locality  of  Maryton  an  attempt  was  made  by  a 
heritor  to  establish  an  heritable  right  to  his  teinds  by 
virtue  of  a  charter  of  adjudication  in  1695,  following  upon 
an  apprising  in  1670,  and  upon  a  clause  cum  decimis 
inclvms  introduced  for  the  first  time  into  the  former  deed, 
and  renewed  in  a  series  of  charters ;  but  the  teinds 
appeared  to  have  been  possessed  upon  Crown  tacks  com- 
mencing in  1721,  continued  by  prorogations  current  at  the 
date  of  the  question.  The  Court  found  no  sufficient 
heritable  right  to  the  teinds.^ 

Professor  Hume  reports  that  in  his  note-book  he  found 
recorded  the  following  memorandum :  *  Dalrymple  v.  Car- 

*  ruthers,  19th  May  1802,  Prescription  of  unfeudalised  teinds 
^  found  to  run  on  a  disposition  without  sasine.     Also  in 

*  the  three  successive  localities  they  were  localled  on  as 

*  free  teinds  ;  yet,  as  the  heritor  always  possessed  the 

*  surplus,  this  was  held  sufficient.'^ 

In  like  manner,  in  the  case  of  the  Solicitor  of  Tithes  v. 
Budge,  where  a  similar  question  occurred  which  was 
advised  on  memorials,  no  doubt  was  expressed  on  the 
Bench  of  the  sufficiency  of  a  personal  disposition  as  a 
title  of  prescription  of  unfeudalised  teinds.  And  it  was 
observed,  that  even  if  some  of  the  proceedings  referred 
to  might  be  considered  as  interrupting  the  prescription, 

1  Straton  v.  College  of  St  Andrews,  26th  Feb.  1766.  Fac.  Coll.  M.  10824. 
*  Dalrymple  r.  CarrtitherB,  19th  May  1802,  Hnme's  Decisions,  p.  466. 

K 


146  TREATISE  ON  TEINDS. 

still  there  had  been  continued  possession  ever  since  the 
decree  of  sale  in  1745,  which  was  of  itself  a  good  title  of 
possession,  and  could  not  be  objected  to.^ 

In  1809' Lord  Fife  claimed  the  titularity  of  the  parishes 
of  Keith  and  Grange,  in  support  of  which  he  founded  on 
a  decree  of  approving  in  1664  of  the  teinds  of  these 
parishes  at  the  instance  of  Forbes  of  Graigievar,  with  a 
charter  under  the  great  seal  in  1666,  and  a  connected 
series  down  to  the  Earl  of  Fife's  infeftment  in  1775. 

The  Earl  had  also  a  separate  right  to  the  teinds  of  the 
parish  of  Keith  as  tacksman  under  the  Grown,  by  a  suc- 
cession of  tacks  which  were  kept  current  by  prorogations, 
and  were  so  at  the  date  of  the  question. 

The  Earl  claimed  the  titularity  upon  his  heritable  titles 
without  regard  to  the  tacks. 

Observed  by  Lord  President  Blair : — We  have  here  a 
charter  and  sasine  which  is  a  good  prescriptive  title,  and 
has  been  followed  with  possession.  True,  the  Earl  has  also 
a  tack  of  the  teinds  under  which  he  might  have  drawn 
them.  But  a  party  having  two  titles  in  his  person  may 
ascribe  his  possession  to  that  which  is  most  advantageous. 
Thus  Lord  Fife's  titularity  is  good.  The  Gourt  accord- 
ingly sustained  the  Earl's  titularity,  and  remitted  to  the 
Lord  Ordinary  to  proceed  accordingly.'' 

The  rule  thus  laid  down  by  President  Blair  is  the 
doctrine  of  the  law  of  Scotland  with  regard  to  all  rights 
of  landed  property  where  possession  has  been  held  upon 
a  double  title.  This  was  again  confirmed  .as  to  teinds  in 
a  very  recent  case,  where  a  proprietor  being  sued  by  the 
Grown  for  a  long  arrear  of  bygone  teinds,  defended  him- 
self by  pleading  a  prescriptive  title  to  his  teinds,  and, 

*  Hume's  Decisions,  p.  466. 

'  26th  June  1809.  Earl  of  Fife  v,  Innes.  Hume's  Decisions,  vof  Pre- 
scription, No.  868,  p.  468. 
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alternatively,  possession  on  an  old  tack  which  had  never 
been  terminated  by  inhibition.  The  Court  ultimately 
sustained  his  claim  to  a  heritable  right  by  possession  on 
Crown  charter  followed  by  infeftment,  and  held  his  pos- 
session on  a  subsisting  tack  as  an  alternative  and  effectual 
title  to  which  he  might  have  resorted  in  case  of  necessity.^ 

OF  PROVOSTRIES,  CHAPLAINRIBS,  ETC. 

During  the  prevalence  of  the  Eoman  Catholic  faith 
there  were  several  minor  institutions,  such  as  collegiate 
kirks,  provostries,  ministries,  chaplainries,  and  altarages, 
consisting  of  resident  canons,  whose  duty  it  was  to  say 
masses  for  the  souls  of  deceased  persons  and  to  sing  the 
canonical  hours.  Of  this  description  are  the  Chapel 
Eoyal  at  Stirling,  erected  by  Pope  Alexander  VI.  at  the 
request  of  James  IV.,  presided  over  by  a  dean  and  sub- 
dean,  and  composed  of  numerous  canons  or  prebendaries ; 
and  other  similar  foundations  were  dispersed  over  the 
country.  The  purpose  of  these  establishments  being 
unlawful,  they  were  suppressed  at  the  Eeformation.  But 
the  patronage  of  them  fell  either  to  the  Crown,  or  their 
several  founders,  or  their  representatives,  who  had  the 
administration  and  disposal  of  their  teinds  and  other  pro- 
perty.^ With  regard  to  the  schools  or  college  hospitals, 
and  maisona  dteu,  their  objects  were  considered  lawful 
and  commendable,  and  they  were  expressly  excepted  from 
the  Act  of  Annexation,  Indeed,  those  of  the  former 
description  had  been  previously  disposed  of  by  the  Act  of 
the  12th  James  VI.,  which  provides  for  the  *  disposition 
'  of  provostries,  prebendaries,  and  chaplainries  to  bursars 
*  to  be  found  in  colleges,'  by  ordaining  that  all  patrons 

^  The  Crown  v.  Bnlpar,  12th  Dec.  1860,  Jurist,  vol.  zzxiii.  p.  68. 
>  Stair,  lib.  2,  tit.  8,  2  16 ;  ETskine,  lib.  1,  tit.  5,  {  8 ;  Forbee  od  Tithes, 
ch.  ▼.  pp.  82,  84,  89, 194,  196, 160. 
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having  such  benefices  in  their  gift  might  in  all  time 
coming,  at  their  pleasure,  present  the  same  to  bursars 
whom  they  might  please  to  name,  to  *  study  virtue  and 

*  letters  within  a  college  or  any  of  the  universities  of  this 
'  realm,'  there  to  remain  for  such  time  as  should  be  agreed 
upon  with  the  masters  of  the  colleges,  and  to  name  another 
bursar  as  successor  when  the  former  incumbent  should 
be  removed. 

With  regard  to  teinds  and  other  property  given  *  for 
'  the  entertainment  of  masters  and  students  in  colleges 

*  erected  for  exercise  of  learning  and  for  grammar  schools, 

*  and  sustentation  of  ministers  making  their  residence  in 

*  burghs  where  there  is  no  other  stipend  appended  for 
'  them,  and  as  to  all  grants  whatever  made  by  the  king 
'  or  his  predecessors  to  any  hospital  or  maisona  dieu  within 
'  this  realm  in  favour  of  the  poor  and  needy ;'  these 
are  all  in  express  terms  excepted  from  the  Act  annexing 
all  Church  temporalities  to  the  Crown.  And  so  far  as 
there  are  any  teinds  destined  and  applicable  to  any  of  these 
purposes,  they  must  either  be  in  the  hands  of  the  Crown, 
or  of  some  lay  patron  representing  the  original  founders. 
But  with  regard  to  the  teinds  belonging  to  colleges  or 
hospitals,  it  is  provided  that  although  they  may  be  valued 
they  cannot  be  sold. 

With  regard  to  those  foundations  for  charitable  or  be- 
nevolent purposes,  questions  have  occurred  the  decision  of 
which,  as  illustrating  the  principles  by  which  establish- 
ments of  that  character  are  held  to  be  regulated,  seem  to 
be  of  sufficient  importance  to  be  referred  to  in  this  place. 

By  an  ancient  deed,  certain  subjects  were  vested  in  the 
Provost,  Bailies,  and  Ministers  of  Perth,  as  managers  of 
the  King's  Hospital  in  that  burgh,  under  the  burden  of 
supporting  five  paupers  in  the  Hospital,  for  whose  main- 
tence  therein,  for  ever,  the  rents  of  the  mortified  subjects 
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were  directed  to  be  applied,  these  persons  being  equal 
partakers  of  the  benefice  or  rent  for  their  sustentation. 
The  property  thus  conveyed  having  increased  in  value  so 
as  to  afi*ord  a  maintenance  of  L.60  per  annum  to  each 
person,  besides  the  means  of  their  living  in  separate 
dwelling-houses  apart  from  the  Hospital,  the  Managers  of 
the  Hospital,  who  were  patrons  of  the  charitable  fund, 
resolved,  in  1790,  to  reject  every  presentation  which  did 
not  bear,  in  terms  of  the  original  deed,  that  the  sums  pay- 
able to  the  poor  persons  should  be  for  their  maintenance 
in  the  Hospital  of  Perth  ;  and  they  also  resolved  to  restrict 
the  allowance  for  maintenance  to  the  amount  of  the  rents 
as  they  stood  at  the  date  of  the  original  deed  of  foun- 
dation. 

This  led  to  a  question  which  came  before  the  Court, 
whether  the  Managers  of  the  Hospital  were  the  proprie- 
tors of  the  mortified  lands,  burdened  with  the  support  of 
the  poor  persons  receiving  the  benefit  of  the  fund,  or 
merely  factors,  bound  to  collect  the  rents  and  to  divide 
them  amongst  the  poor  persons  benefited,  leaving  them  to 
enjoy  them  as  they  pleased. 

The  Lords  found  that  the  persons  presented,  in  terms  of 
the  deeds  of  mortification,  had  right  to  the  whole  free 
rents  and  produce  of  the  mortified  funds ;  that  it  is  not 
necessary  for  the  presentees  to  reside  in  the  Hospital ;  and 
that  the  Managers  have  no  right  to  apply  any  part  of  the 
mortified  funds  to  the  expenses  of  the  litigation,  as  the 
same  will  tdll  to  be  paid  out  of  the  general  funds  of  the 
Hospital,  for  the  increase  of  which  the  litigation  was  un- 
dertaken ;  and  they  assoilzied  the  Managers  from  the  de- 
clarator.* 

■ 

A  similar  question  occurred  under  a  deed  of  mortifica- 
tion executed  by  Eamsay  of  Balmain,  which  contained  a 

1  Bell's  Folio  Coses,  p.  178,  20th  May  1796. 
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grant  of  a  certcdn  piece  of  land  for  the  education  and  the 
entertainment  of  three  youths  at  school  and  college,  one 
year  at  the  College  of  St  Leonard's,  St  Andrews,  four 
years  at  the  philosophy,  and  the  same  period  at  the 
divinity  class  ;  after  which  the  deed  provided  that  if  they 
should  be  inclined  to  study  law  or  physic,  they  should  be 
at  liberty  to  go  abroad  for  four  years,  they  enjoying  the 
specified  provision,  besides  an  allowance  for  books.  It 
happened,  in  the  course  of  time,  the  lands  becoming  more 
productive,  and  yielding  a  larger  rent,  that  a  new  arrange- 
ment took  place  between  the  family  of  the  founder  and  the 
University,  whereby  the  number  of  bursars  was  increased 
to  thirteen,  for  whom  a  liberal  provision  being  made,  the 
whole  fund  was  absorbed  in  that  way.  This  arrangement 
was  acted  upon  with  the  assent  of  all  parties  for  more 
than  forty  years. 

After  this  the  heir  of  the  original  founder  brought  a 
challenge  of  this  contract  on  the  ground  of  its  being  a 
departure  from  the  original  grant,  and  itUra  vires  of  the 
parties  to  set  aside  the  deed  of  the  original  donor.^  The 
Oourt  accordingly  annulled  and  reduced  the  said  contract, 
as  in  violation  of  the  terms  and  conditions  of  the  deed  of 
mortification. 

The  latest  case  reported  on  this  subject  occurred  be- 
tween Sir  Thomas  Burnett  of  Leys  and  the  College  of  Aber- 
deen, and  regarded  the  construction  and  effect  of  a  simi- 
lar deed  of  mortification  executed  in  1648,  in  the  shape 
of  a  contract  between  Sir  Thomas  Burnett  then  of  Leys, 
and  the  Principal,  Professors,  and  Members  of  King^s 
College,  Aberdeen,  which  narrated  that  Sir  Thomas,  for 
the  Weill  and  utility  of  the  Church  and  Commonwealth, 
the  advancement  of  learning  in  the  northern  parts  of 
the  kingdom,  and  his  favour  for  the  said  College,  where 

1  Ramsay  v.  The  CoUege  of  St  Andrews,  7th  June  1842. 
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he  had  been  educated,  mortified,  founded,  and  provided, 
on  the  conditions  therein  specified,  three  bursars  of  philo- 
sophy to  be  educated  and  maintained  for  four  years  at 
the  said  College  in  the  same  measure  and  quality  as  the 
rest  of  the  bursars  of  philosophy  in  the  said  College  are 
educated  and  entertained.  It  was  provided^  as  a  condition 
of  the  mortification  and  grants  of  the  lands,  that  the  no- 
mination of  the  said  bursars  should  belong  to  the  said  Sir 
Thomas,  and  his  heirs-male,  and  successors,  with  power  to 
them  to  nominate  and  present  to  the  members  of  the  Col- 
lege in  all  cases  of  vacancy  as  often  as  the  same  shall 
occur,  whether  by  the  end  of  their  appointed  term,  their 
death,  their  leaving,  or  deserting  the  College,  or  in  any 
other  manner  or  way,  it  being  provided  that  the  said  Col- 
lege shall  not  refuse  to  accept  whomsoever  may  be  so 
presented ;  failing  which,  the  mortification,  with  the  dis- 
position and  resignation  therein  contained,  shall  be  itself 
null,  and  of  no  strength,  force,  or  efi'ect. 

Under  these  and  certain  other  provisions,  Sir  Thomas 
sold,  assigned,  and  disponed,  for  the  entertainment  and 
maintenance  of  the  said  bursars,  to  the  Principal  and 
Members  of  the  said  College,  all  and  haill  four  crofts  of 
land  lying  about  the  burgh  of  Aberdeen,  &c.,  with  the 
haill  fruits,  profits,  and  emoluments  of  the  said  lands  in 
all  time  coming,  with  all  right  and  title  which  he  or  his 
authors  or  predecessors  had  or  could  anyways  pretend  to 
the  same  from  the  term  of  Whitsunday  last,  1648,  and  so 
to  continue  in  perpetwum. 

The  deed  contained  a  clause,  by  which  the  members 
of  the  College  accepted  of  the  grant  on  the  conditions  spe- 
cified, and  discharged  Sir  Thomas  of  all  bygone  feu-duties 
preceding  the  above  term. 

At  the  date  of  this  transaction,  the  mortified  lands 
yielded  a  rent  amounting  to  19^  bolls  of  here,  or  about 
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L.85  Scots  ;  but  afterwards  it  gradually  increased,  and  in 
the  year  1814  it  amounted  to  about  L.300.  The  annual 
sum  paid  to  each  of  the  bursars  on  the  foundation,  and  to 
which  the  deed  of  mortification  refers,  was  only  L.5.  That 
sum  was  paid  by  the  College  to  the  bursars  on  the  morti- 
fication, and  for  a  considerable  time  the  rent  of  the  croft 
lands  was  insufficient  to  meet  it.  Afterwards,  however, 
from  the  great  change  in  the  circumstances  of  the  country, 
a  great  surplus  rent  had  arisen,  and  it  was  maintained  by 
the  late  Sir  Thomas  Burnett  of  Leys,  and  patron  of  the 
bursaries,  that  the  bursars  were  entitled  to  receive  the 
whole,  while  the  College  maintained  that  they  were  bound 
to  pay  no  more  to  each  bursar  than  the  specified  L.5.  To 
try  that  question,  Sir  Thomas  brought  a  process  of  decla- 
rator, in  which  he  concluded  to  have  it  found  and  declared 
that  the  inversion  by  the  defenders  of  the  rent  of  the  land 
from  the  maintenance  and  entertainment  of  three  bursars 
in  the  college,  in  terms  of  the  original  deed,  is  illegal,  and 
contrary  to  the  will  of  the  founder,  and  that  the  pursuer  is 
consequently  entitled  to  have  regress  to  the  said  four  crofts 
of  land,  and  to  make  up  titles  to  and  enter  upon  possession 
of  the  same  as  heir-of-line  of  the  said  umquhile  Sir  Thomas 
Burnett,  and  to  hold  the  same  for  the  entertainment  and 
maintenance  of  three  bursars  within  the  said  College,  to 
be  presented  to  bursaries  by  the  pursuer,  as  patron  under 
the  said  deed  of  mortification,  in  terms  of  the  deed. 

The  summons  was  afterwards  amended,  and  the  follow- 
ing alternative  conclusion  introduced : — 

'  Or  at  least,  and  although  the  pursuer  should  not  be 
'  found  entitled  to  have  regress  to  the  said  lands  in  manner 
'  above  concluded  for,  it  ought  and  should  be  found  and 
'  declared  that  the  said  defenders  hold  the  said  lands,  and 

*  are  bound  to  administer  and  apply  the  whole  revenues  of 

*  the  same,  to  the  behoof  of  three  bursars  to  be  presented 
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*  from  time  to  time  by  the  pursuer  and  his  successors,  in 

*  terms  of  the  said  deed  of  mortification,  and  for  the  en- 

*  tertainment  and  maintenance  of  the  said  bursars  of  King's 
'  College  aforesaid.' 

The  case  was  fully  heard  by  the  Court,  who  appointed 
a  further  argument  in  cases ;  upon  advising  which  they 
pronounced  the  following  interlocutor : — 
'  The  Lords  having  considered  the  mutual  revised  cases 
and  heard  counsel  for  the  parties,  Find  and  declare,  in 
terms  of  the  amended  declaratory  conclusion  of  the  sum- 
mons (which  amendment  was  received  by  the  Lord  Or- 
dinary by  his  interlocutor,  dated  7th  March  1843),  that 
the  defenders  hold  the  lands  referred  to  in  the  summons, 
and  are  bound  to  administer  and  apply  the  whole  re- 
venues of  the  same,  for  the  behoof  of  three  bursars,  to 
be  presented  from  time  to  time  by  the  pursuer  and  his 
successors,  in  terms  of  the  deed  of  mortification,  and 
for  the  entertainment  and  maintenance  of  the  said  bur- 
sars of  King's  College  ;  and  in  so  far  repel  the  defences, 
and  decern :  Of  consent  of  the  pursuer,  find  it  unne- 
cessary to  pronounce  any  dehverance  respecting  the 
other  conclusions  of  the  summons :  Find  no  expenses 
due  to  either  party.' 
Against  this  interlocutor  the  College  appealed  to  the 
House  of  Lords,  when  the  judgment  was  reversed  and  the 
appellants  assoilzied. 

On  this  occasion,  the  noble  Lords  who  advised  the  House 
differed  essentially  from  the  Court  of  Session  as  to  the 
views  which  they  adopted  regarding  the  terms  and  con- 
struction of  the  deed  of  mortification ;  and  particularly 
they  held  that  it  was  not  the  meaning  or  purpose  of  that 
deed  to  confer  any  benefit  on  the  College,  holding  it  to  be 
clear,  as  a  general  principle,  that  if  a  fund  is  granted  to 
any  person  or  college  for  the  maintenance  of  bursars,  that 
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fund,  whatever  its  amount  may  be,  must  be  wholly  di- 
vided among  the  bnrsars,  and  that  the  person  or  college 
cannot  take  benefit  by  appropriating  any  portion  of  it ; 
that,  in  short,  as  far  as  the  College  was  concerned,  the 
deed  was  a  conveyance  to  them  solely  in  trust  for  the 
benefit  of  the  bursars,  as  it  did  not  contain  a  single  word 
which  could  be  considered  as  conferring  any  patrimonial 
interest  on  the  College.  The  endowment  might  have  been 
too  liberal  or  too  scanty  to  afford  that  maintenance,  but 

still  the  whole  they  considered  as  appropriated  to  the 
bursars,  and  to  no  one  else. 

In  particular,  the  Lord  Chancellor  observed  that  the 
question  did  not  turn  upon  any  principle  peculiar  to  the 
law  of  Scotland,  but  upon  the  construction  to  be  put  upon 
the  instrument  by  which  the  charity  was  founded ;  and 
he  referred  to  a  judgment  of  Lord  Eldon,  in  which  his 
Lordship  had  reviewed  the  former  decisions  upon  this  sub- 
ject from  the  earliest  time,  and  extracted  from  them  rules 
which  he  acted  upon,  and  which  had  been  the  guide  to 
all  judges  who  have  followed  him.  He  held  the  donees 
of  the  fund  entitled  to  the  surplus  which  was  not  other- 
wise disposed  of,  they  having  covenanted  to  apply  the 
income  in  specified  payments  to  certain  charities,  of  one 
of  which  they  were  the  trustees,  and  he  held  that '  inten- 
'  tion  was  the  principle,  and  that  the  several  rules  were 
'  only  indices  of  the  intention.'  That  as  one  of  these  rules 
was,  that  if  the  donees  were  to  lose  if  the  fund  should 
decrease  in  value,  they  ought  to  gain  if  it  increased. 
His  Lordship  referred  to  several  other  rules,  all  of  which 
operated  adversely  to  the  judgment  of  the  Court  in  the 
present  case,  independently  of  which  he  considered  that 
there  were  provisions  and  expressions  in  the  deed  strongly 
confirmatory  of  the  intention  in  favour  of  the  College ; 
that  it  was  not  a  gift,  but  a  complicated  transaction  in 
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the  nature  of  an  agreement,  and  that  where  there  was  a 
grant  of  land  or  money  burdened  with  specific  appro- 
priations, the  deed  was  quoad  vitra  held  as  a  donation ; 
hence,  that  there  was  in  the  case  a  pecuniary  considera- 
tion to  the  College  for  a  discharge  of  an  arrear  of  feu- 
duties  then  due  them.  From  these  and  other  considera- 
tions, his  Lordship  came  to  the  conclusion,  in  which  Lord 
Campbell  concurred,  that  the  Court  had  taken  an  erro- 
neous view  of  the  case,  and  so  the  judgment  was  re- 
versed;* and  it  was  held  that  the  College,  after  main- 
taining the  three  bursars  in  the  manner  described  in  the 
mortification,  were  entitled  to  retain  the  surplus  of  the 
funds. 

*  Burnett  v.  King's  College  of  Aberdeen,  JoriBt,  vol.  zvi.  p.  849.    Ibid. 
Yol  zlviii.  p.  687.    28th  August  1846. 


CHAPTER    II. 


OF  TACKS. 


It  has  been  cJready  shown,  that  prior  to  the  Beformation 
all  feus  of  teinds  to  laymen  were  by  the  canon  law  prohi- 
bited, under  severe  penalties,  and  consequently,  that  the 
only  way  in  which  they  could  be  lawfully  transferred  to 
or  held  by  lay  possessors  was  in  the  form  of  tacks.  In 
that  form  they  were,  accordingly,  conveyed  to  a  great  ex- 
tent. The  prelates  of  ecclesiastical  bodies,  whether  of 
the  regular  or  the  secular  order,  were  in  use  to  dispose  of 
great  part  of  their  teinds  to  their  friends,  kinsmen,  or 
dependents,  by  long  leases ;  and  this  practice  increased 
in  proportion  as  the  Beformation  became  more  and  more 
imminent.  After  the  Beformation  the  former  benefi- 
ciaries, who  were  allowed  for  a  time  to  continue  in  the 
undisturbed  possession  of  their  benefices,  adopted  the 
same  practice,  which  was  extensively  followed  by  the 
Lords  of  Erection  and  other  titulars  of  teinds ;  so  that 
the  greater  proportion  of  the  teinds  fell  into  the  hands  of 
tacksmen,  under  leases  granted  by  prelates  or  patrons,  or 
by  the  Lords  of  Erection  or  parsons.  The  prelates  and 
inferior  beneficiaries  were  restricted  by  the  common  law, 
and  were  placed  under  more  special  restrictions  by  statute 
as  to  the  length  of  the  leases  of  their  teinds  which  they 
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were  empowered  to  grant ;  the  former  from  granting  leases 
of  their  teinds  for  a  longer  period  than  nineteen  years,  and 
the  latter  for  more  than  three  years,  and  even  in  that  case 
only  with  consent  of  the  patron.  But  the  order  of  pre- 
lates being  now  abolished,  and  the  parsons  or  minor  bene- 
ficiaries having  now  become  mere  stipendiaries,  these 
regulations  have  necessarily  become  inoperative,  and  have 
fallen  into  desuetude. 

Among  other  causes  which  led  to  the  multiplication  of 
these  tacks,  was  the  anxiety  of  the  grantors  to  evade  the 
burden  of  maintaining  the  parochial  clergy,  whose  neces- 
sities had  become  urgent.  The  various  plans  devised  for 
their  support  had  turned  out  ineffectual.  As  to  the  thirds 
of  benefices^  which  had  been  appropriated  for  that  pur- 
pose, it  was  found  that  most  of  the  men  of  influence  and 
property  had  prevailed  upon  the  queen  to  discharge  them 
of  the  proportions  of  the  fund  in  which  they  were  liable, 
so  that  it  became  impracticable  to  realise  any  sufficient 
aid  from  that  source ;  while  the  restoration  of  the  bishops 
to  their  former  state,  dignity,  and  possessions,  presented 
additional  obstacles  to  the  claims  of  the  local  ministers, 
which,  joined  to  the  determined  repugnance  of  the  holders 
of  Church  lands  and  teinds  to  contribute  to  their  relief, 
served  to  render  their  condition  all  but  desperate. 

In  that  situation  the  Legislature  interposed  to  provide 
a  remedy,  by  passing  the  Act  1617,  c.  3,  whereby  a  com- 
mission was  appointed  to  meet  and  convene  within  the 
city  of  Edinburgh,  or  where  they  themselves  might  ap- 
point, and  there  to  call  and  summon  before  them  all 
patrons,  tacksmen  of  teinds,  great  and  small,  and  all 
others  having  right,  by  whatever  title,  to  the  teinds  of 
the  kingdom,  to  produce  before  them  their  rights  and 
titles  whereby  they  claim  the  said  teinds,  to  be  seen  and 
considered  by  the  said  commissioners ;  and  witli  power 
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to  them,  out  of  the  teinds  of  every  parish,  to  appoint  and 
assign  at  their  discretion  a  perpetual  local  stipend  to 
the  ministers,  present  and  to  come,  of  all  kirks  that  should 
be  found  by  them  either  not  provided,  or  insufficiently 
provided, — such  stipend  to  be  not  less  than  five  chalders, 
nor  more  than  ten  chalders,  where  the  fruits  of  the  bene- 
fice extend  to  these  quantities,  and  that  notwithstanding 
of  any  right  or  title  pretended  by  the  tacksmen  or  others 
in  whose  favour  teinds  have  been  created. 

And  in  order  to  indemnify  the  tacksmen  and  others 
who  should  be  prejudiced  in  their  rights  and  titles  by  the 
proceedings  of  the  commissioners,  in  fixing  and  deter- 
mining the  stipends  in  the  several  parishes,  power  was 
given  to  the  commissioners  to  settle  the  amount  of  the 
recompenses  to  be  made  to  them.  And  in  the  event  of 
the  lords  of  erection,  having  right  to  erected  prelacies, 
refusing  to  take  the  burden  of  the  stipends  of  any  kirks  to 
be  planted  in  terms  of  the  Act,  and  their  refusal  being 
judged  reasonable,  then  it  was  provided  that  the  burden 
should  be  laid  upon  the  tacksmen,  or  in  case  of  their 
refusal,  upon  the  sub-tacksmen ;  and  that  the  commis- 
sioners should  have  power  to  decern  and  appoint  such 
particular  recompense  to  be  given  to  them,  by  renewing 
of  their  tacks  or  sub-tacks,  after  their  expiry,  upon  such 
conditions  as  they  should  find  reasonable, — ^respect  being 
had  to  the  quality  and  proportion  of  the  existing  burden 
laid  upon  them  during  the  currency  of  their  tack,  and  of 
such  additional  burden  as  might  be  imposed  on  them  by 
the  commissioners. 

This  was  the  first  effectual  attempt  made  by  the  Legis- 
lature to  provide  a  legal  and  certain  maintenance  for  the 
parochial  clergy.  The  plan  has  been  since  adopted  and  fol- 
lowed out  to  a  greater  extent  by  subsequent  commissioners, 
and  finally  by  the  establishment  of  the  Court  of  Session  as 
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a  permanent  commission  for  the  plantation  of  kirks  and 
valuation  of  teinds,  under  whose  direction  and  superin- 
tendence this  whole  subject,  amidst  many  difficulties,  has 
been  reduced  into  a  regular  system,  administered  by 
known  rules. 

It  seems  to  have  been  anticipated  by  the  framers  of 
the  Act  1617,  that  the  Lords  of  Erection  and  titulars  of 
the  tithes  would  object  to  bearing  the  burden  which  was 
proposed  to  be  laid  upon  them  for  the  support  of  the 
ministers ;  and  as  to  their  objection  being  reasonable  or 
otherwise,  that  they  would  probably  be  at  no  loss  to  show 
plausible  grounds  for  justifying  it,  especially  as  the  teinds 
in  their  hands  were  to  be  the  fund  from  which  compen- 
sation was  to  be  ultimately  provided.  Hence  the  enact- 
ment in  that  case,  that  the  burden  should  be  laid  upon 
the  tacksmen  or  sub-tacksmen  ;  and  for  their  indemnifi- 
cation, the  extraordinary  power  conferred  on  the  commis- 
sioners of  prorogating  their  tacks  or  sub-tacks,  on  such 
conditions,  and  for  such  enlarged  periods  of  endurance,  as 
they,  exercising  a  sound  discretion,  should  under  all  cir- 
cumstances judge  expedient  in  each  case. 

In  virtue  of  this  statute,  the  commissioners  proceeded 
to  assign  a  fixed  local  stipend  for  every  minister  out  of 
the  teinds  of  his  parish,  which  was  made  payable  by  the 
several  tacksmen  and  sub  tacksmen  by  whom  the  teinds 
were  possessed ;  and  where  the  whole  tack^duties  payable 
by  them  were  insufficient  to  make  up  one  adequate 
stipend,  the  commissioners  were  in  use  to  raise  their  tack- 
duties  to  the  necessary  amount,  and  to  recompense  the 
tacksmen  by  exercising  their  statutory  powers  of  proro- 
gating their  tacks  for  such  longer  periods  of  endurance 
as  they  judged  to  be  a  fair  compensation  for  the  addi- 
tional burden  laid  upon  them.  In  carrying  out  these  im- 
portant regulations,  a  material  change  took  place  upon 
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the  condition  of  the  tacksmen  of  teinds,  since,  while  their 
tack-duties  were  in  many  cases  greatly  increased,  their 
tacks  were  extended  and  prorogated  for  large  terms  of 
years, — in  some  cases  to  double,  or  triple,  or  quadruple 
the  period  of  nineteen  years,  and  even  to  ten  times,  and  in 
at  least  one  case  to  twenty  times  that  period.^  Many  of 
these  long  leases  are  existing  at  the  present  day,  but  all 
the  tacks  of  Crown  teinds  were  determined  by  inhibition 
in  1839. 

Tacks  of  teinds,  though  differing  from  those  of  other 
subjects,  and  governed  in  some  instances  by  rules  and 
practices  derived  from  the  peculiarity  of  the  subject  let, 
have  yet  various  requisites  in  common  with  other  tacks ; 
and  indeed,  making  allowance  for  some  variances,  they 
may  be  said  to  agree  with  other  tacks  in  all  the  essentialia 
necessary  to  constitute  a  legal  and  valid  contract  of  loca- 
tion.^ The  deed  requires  a  specification  of  the  names  and 
designations  of  the  contracting  parties,  of  the  rent  or 
tack-duty,  the  terms  of  entry,  and  the  ish  or  expiry  of 
the  term  for  which  it  is  granted ;  and  as  to  all  these  par- 
ticulars, they  are  subject  to  the  same  rules  of  law  with 
other  tacks.  But  since  the  introduction  of  the  system  of 
valuations,  whereby  the  teinds  are  convertible  into  a 
fixed  money  payment,  and  other  changes  in  the  progress 
of  society,  new  tacks  of  teinds  are  of  rare  occurrence,  and 
the  subject  has  ceased  to  be  of  much  practical  utility. 

The  same  may  be  observed  with  respect  to  another 
mode  in  which  titulars  were  in  use  to  let  their  teinds, 
instead  of  drawing  them  ipsa  corpora, — viz.,  by  a  lease  for 
a  stated  quantity  of  victual  as  an  annual  tack-duty,  com- 
monly called  rental  boUa.  The  transaction  was  completed 
by  a  rental  or  rent-roll  specifying  the  precise  quantity  of 
grain  payable  ;  or  occasionally,  when  no  writing  was  em- 

1  Forbes,  841 ;  Connell,  ii.  7S.       >  Forbes,  chap.  yi.  §  4,  p.  810,  et  teg. 
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ployed,  by  mere  use  of  payment.  This  was  binding  on 
the  lessee,  who  continued  liable  for  the  full  stipulated 
number  of  bolls,  without  regard  to  the  real  value  of  the 
teinds,  until  he  gave  due  notice  that  he  was  to  discon- 
tinue  the  arrangement.^  And  on  the  other  hand,  the 
titular  was  equally  bound  by  the  transaction,  until  he 
resorted  to  the  same  method  of  terminating  it  which  was 
usual  in  regard  to  regular  tacks.  But  this  form  of  trans- 
action has  now  disappeared  from  practice. 

Tacks  of  teinds,  when  prorogated  by  the  commissioners, 
were  often  extended  to  unprecedented  terms  of  endurance, 
and  were  apt  to  be  lost  sight  of  by  the  titular  or  his  suc- 
cessors when  these  terms  at  last  came  to  an  end.  In  that 
case  the  lessee  continued  his  possession  by  tacit  reloca- 
tion, which  he  was  entitled  to  hold  until  the  lease  was 
terminated  by  the  appropriate  legal  form  of  inhibition. 
For  as,  in  a  lease  of  lands  the  proprietor  signifies  his 
intention  to  remove  the  tenant  by  a  legal  warning,  fol- 
lowed by  a  summons  of  removing,  whereby  he  puts  an 
end  to  the  lease,  and  to  all  ground  for  tacit  relocation, — 
so  the  titular  in  a  tack  of  teinds  expresses  a  similar  in- 
tention by  using  the  diligence  of  inhibition  of  teinds, 
which  is  attended  with  the  same  effects,  and  is  competent 
to  the  titular  himself,  or  to  any  one  who  has  a  proper 
title  to  enter  to  the  possession.^  The  writ  issues  from  the 
signet,  and  by  it  all  tenants  and  possessors,  and  all  other 
persons  whatever,  are  prohibited  from  interfering,  or  in 
any  way  intromitting  or  meddling  with  the  teinds.  It  is 
not  directed  against  any  individuals  or  particular  de- 
fenders, but  is  executed  edictally  against  all  and  sundry, 
and  the  execution  of  it  terminates  the  tack,  and  all  pre- 

I  Enkiiie,  2, 10,  26,  and  old  anthorities  there  specified ;  M.  15328  and 
15881. 
*  £iakine,  2, 10, 45 ;  Fac.  Coll.  26th  March  1760,  College  of  St  Andrews. 
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tence  for  tacit  relocation ;  so  that  if  the  tenant  continues 
to  draw  and  possess  the  teinds  thereafter,  he  will  be  liable 
in  the  penal  consequences  of  a  spuilzie.^  At  the  same 
time,  it  does  not  serve  as  a  warrant  for  the  immediate 
removal  of  the  tenant,  but  merely  as  the  foundation  for 
that  proceeding  in  a  regular  action  for  the  purpose.  It  is 
only  by  a  decree  in  such  action  that  the  tenant  can  be 
actually  removed  ;  and  until  that  be  obtained,  he  is  en- 
titled to  continue  his  possession,  from  which  the  titular 
cannot  summarily  debar  him  without  incurring  a  spuilzie.' 
After  execution  of  an  inhibition,  the  titular  may  bring  an 
action  for  declaring  his  right  to  a  fifth  part  of  all  subse- 
quent  years,  in  place  of  the  former  tack-duty,  or  altema- 
tively  for  a  warrant  to  draw  the  teinds  ipsa  corpora.  But 
where  the  titular  brought  such  an  action  upon  a  mere 
citation  of  the  tenant,  without  using  inhibition,  the  Court 
found  him  entitled  to  the  full  teind  only  after  the  date  of 
their  interlocutor ;  and  although  it  was  strongly  contended 
in  that  case  that  the  citation  alone  was  sufficient  to  inter- 
rupt the  tacit  relocation,  the  Court  expressly  found  *  that 
the  citation  does  not  interrupt  the  tacit  relocation." 

As  the  tenant  is  legally  interpelled  by  the  inhibition 
from  intromitting  with  the  teinds,  so  if  the  titular  by  him- 
self, or  others  acting  for  him,  shall  thereafter  receive  pay- 
ment of  the  tack-duty,  or  any  part  of  it,  he  is  held  to  pass 
from  his  inhibition,  whereby  the  tacit  relocation  revives. 
It  was  held  in  an  old  case,  that  the  receipt  of  a  peck  of 
oats  and  a  truss  of  straw,  which  was  part  of  the  old  duty, 
'  was  enough  to  take  away  the  inhibition.'^  Taking  pay- 
ment of  the  old  duty  for  one  year  was  held  to  be  a  pass- 

1  Eraldne,  tU  ntpra. 

'  Erskine,  ut  supra;  Bearford,  M.  1817. 

3  14th  Nov.  1765,  Earl  of  March  «.  Leishman,  M.  16824. 

*  Balfour  «.  Balmerino,  Fol.  Diet.  2,  483. 
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ing  from  a  previous  inhibition.^  The  acceptance  of  the 
former  tock-duty  by  the  collector  of  bishops'  rents  after 
using  inhibition,  and  an  action  of  spuilzie*of  teinds,  was 
found  to  take  off  the  effect  of  these  proceedings,  in  pre- 
venting tacit  relocation.^  The  same  was  found  in  a  very 
recent  case  as  to  a  similar  acceptance  of  payment  of  the  old 
duty  by  the  collector  of  bishops'  rents.*  And  an  inhibition 
used  in  1779,  but  followed  by  no  summons  of  removing 
nor  action  of  spuilzie,  was  found  to  have  expired  and  been 
dereUnquished,  and  consequently  to  infer  no  interruption 
of  tacit  relocation  on  a  tack  which  had  expired  in  1767.* 
Among  other  burdens  to  which  teinds  are  liable,  thirl- 
age  is  mentioned  by  our  institutional  writers,  although, 
from  the  great  change  introduced  by  the  privilege  con- 
ferred on  the  heritor  to  sue  a  valuation  and  purchase  of 
his  teinds,  the  old  decisions  on  this  subject  are  of  doubt- 
ful application  in  modem  practice.  Mr  Erskine  observes,* 
that  where  the  same  churchman  *  had  right  both  to  stock 
'  and  teind,  without  having  a&parated  the  one  from  the  other  ^ 
'  the  tithe  was  truly  included  in  the  stock,  and  for  that 
'  reason  the  thirlage  of  the  land  extended  to  the  tithe  of 
'  these  lands.  And  this  must  also  be  the  necessary  effect 
'  of  the  thirlage  of  lands,  cum  decimia  inclueia^  by  the 
*  present  law.'  Undoubtedly,  if  there  were  any  lands 
held  by  churchmen  or  others,  where  the  teinds  had  not 
been  separated  from  the  stock,  the  one  must  have  in- 
cluded the  other,  and  possibly  it  might  have  resulted  from 
such  a  case,  that  the  whole  tenantry  might  have  been 

1  Lord  Blantyre,  18th  March  1628,  Fol.  Diet.  2,  488. 

*  Collector  of  Tithea  v.  Earl  and  Countess  of  Fife,  Fac.  Coll.  4th  Dec. 
1799. 

3  15th  March  1860,  Officers  of  State  «.  Skene,  Jnrist,  vol.  xzxiii.  p. 

*  Governors  of  Trinity  Hospital  v.  Common  Agent  in  Locality  of  Sonth 
Ldth,  10th  Dec.  1848,  Dnnlop,  toI.  xi.  p.  266. 

s  Erskine,  2, 10,  41. 
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subject  to  thirlage.  But  it  is  on  all  hands  admitted  that 
no  lands  were  held,  either  by  churchmen  or  others,  with 
the  teinds  unitfed  to  the  stock  ;  or,  more  properly,  where 
teinds  were  not  exigible  from  the  land,  except  the  novalia 
and  lahorea  of  the  regular  clergy,  privileged  with  an  ex- 
emption from  teinds,  and  which  were  never  teinded,  and 
not  teindable.  In  that  case  where  the  lands  were  astricted 
to  any  mill,  it  would  seem  that  the  whole  produce 
must  have  been  subject  to  the  thirle,  while  there  could 
be  no  room  for  an  exception  in  favour  of  teinds  which  did 
not  exist.  Accordingly,  a  case  is  referred  to  by  Lord 
Stair,  in  which  it  is  said  to  have  been  decided  that  the 
teind  was  found  thirled  where  a  joint  duty  was  paid  for 
both  stock  and  teind  ;^  and  his  Lordship  further  states, 
that  no  exemption  from  teind  will  be  sustained  on  mills 
belonging  to  churchmen  having  right  to  both  stock  and 
teind. 

But  in  the  case  referred  to,  it  is  to  be  observed  that 
the  pursuer  pleaded  prescription,  as  equivalent  to  consent, 
and  averred  that  the  whole  grain  growing  on  the  de- 
fender's land,  without  any  abatement  for  teind,  paid  mul- 
ture, which  the  Court  found  relevant. 

A  proprietor,  founding  upon  a  decree  of  the  Court, 
finding  the  corns  growing  upon  the  lands  of  one  Hamil- 
ton astricted  to  a  certain  mill,  the  latter  suspended,  crav- 
ing '  deduction  of  the  teind,  as  use  is ;'  to  which  it  was 
replied,  that  though  the  teind  was  by  ancient  custom  ex- 
empted, yet  now  the  case  was  different,  as  the  heritor, 
who  formerly  had  no  right  to  his  own  teinds,  and  so  could 
not,  quoad  them,  come  under  the  thirlage,  had  now  right 
by  law  to  purchase,  and  had  actually  purchased  them. 
But  the  Court  held  that  '  the  teind,  being  exempted  de 
*  sua  natura,  and  by  the  custom  and  practice  of  the  king- 

1  GrieMon  v.  Gordon,  M.  10871 ;  Stair,  2,  7, 17. 
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'  dom,  out  of  the  astriction,  the  acquiring  of  the  same  now, 
'  by  the  person  thirled,  altered  not  the  thirlage  to  make  it 
'  extend  farther,  and  to  enlarge  the  same  more  than  it 

*  was  of  extent  before  this  law  and  order  of  acquiring  of 

*  the  right  of  teinds,  which  acquisition  was  not  purchased 
'  to  add  anything  to  him  who  had  the  right  of  thirlage, 

*  and  to  make  the  purchaser,  by  that  his  own  purchase, 

*  to  lie  under  a  far  heavier  servitude,  both  against  his 

*  intention  and  against  all  reason/*  In  the  case  of  Cuth- 
bert  the  thirlage  was  sustained  as  proved  by  possession, 

*  except  allenarly  teind  and  seed,  and  sic  other  excep- 
tion.'^ The  same  exception  was  again  sustained,  although 
the  heritor's  own  farm-bear  was  not  excepted  from  the 
thirlage,  '  but  only  teind  and  seed/  The  like  was  found 
in  a  question  as  to  the  effect  of  a  decree  for  multures, 
which  the  Court  sustained  *  for  all  the  corns  except  seed, 

*  horse-corn,  and  teind,  which  thoUed  not  fire  and  water 
'  within  the  thirle/' 

Other  cases  to  the  same  effect  are  to  be  found  in  the 
Dictionary.  But  where  the  sucken  have  continued  for 
forty  years  to  grind  their  corns  at  a  particular  mill,  hav- 
ing a  right  of  thirlage  and  paid  multures  both  as  stock 
and  teind,  the  Court  have  found  them  concluded  by  pre- 
scription, holding  it  equivalent  to  consent ;  and  in  the  face 
of  that  long  acquiescence,  have  found  the  plea  upon  the 
reason  and  justice  of  the  case  excluded  by  the  lapse  of 
time.* 

Free  teind  is  liable  to  the  burden  of  cess  as  well  as  the 
land,  but  not  in  schoolmaster's  salary. 

1  7th  July  1686,  Innerwick  v.  Hamilton,  M.  16972.    See  also  Gnthbert, 
3l8t  March  1687.  ibid,  16978. 

2  Pittarrow  v.  Redmyre,  7th  June  1676,  M.  10868. 

3  16th  Jan.  1662,  Nicolson  o.  Feuara,  M.  10866. 

*  21st  Jan.  1681,  Grierson  r.  Gtordon.  M.  10871.  Stair.  2.  7. 17  ;  Sir  W. 
Maxwell  t>.  his  Vassals,  26th  Juno  1766,  Fol.  Diet.  2.  p.  876. 
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The  great  and  permanent  Imrden  to  which  the  teinds 
are  subject  is  the  providing  of  a  suitable  maintenance  for 
the  parochial  clergy.  The  rule  dectmce  debentur  parocho 
never  was  established  in  this  country  to  its  full  extent ; 
but  all  our  lawyers  are  agreed  '  that  teinds,  in  whatever 
hands  they  may  be,  or  under  whatever  title  they  may 
be  possessed,  are  never  held  as  absolute  property,  but 
that  they  are  at  all  times  subject  to  the  burden  of  a 
suitable  provision  to  the  minister.  This  burden  inhcsret 
08sibu8y  and  is  in  the  eye  of  law  perfectly  inseparable 
from  the  teinds.  This  I  consider  as  a  fundamental 
proposition  in  the  law  of  teinds.  It  is  laid  down  as 
such  by  all  our  lawyers.  It  is  a  proposition  which  is 
universally  true,  and  which  admits  of  no  exception  nor 
no  limitation  whatever,'  ^ 
The  application  of  the  teinds  to  that  purpose,  and  the 
explanation  of  the  various  relative  steps  and  proceedings 
involved  in  the  subject,  require,  in  the  first  place,  a  con- 
sideration of  the  statutes  and  decisions  of  the  Court  re- 
garding the  valuation  and  sale  of  teinds,  the  nature  of 
localities,  and  the  whole  system  of  procedure  for  adjust- 
ing and  completing  the  stipends  of  the  parochial  clergy. 


>  Lord  Robertson's  speech  at  advising  the  case  of  the  Minister  of  Pres- 
tonkirk  o.  the  Heritors,  8d  Feb.  1808.   Session  Papers,  Advocates'  Library. 


CHAPTER  III. 

OF  VALUATIONS  AND  SALES. 

The  proceedings  instituted  by  Charles  I.  on  bis  accession 
to  tbe  tbrone,  wbich  roused  tbe  opposition  of  tbe  nobility 
and  lords  of  erection,  and  the  important  settlement  in 
which  these  differences  ended  by  the  submissions  and 
decrees*arbitral  (as  these  have  been  already  explained), 
effected  an  entire  change  in  the  nature  and  character  of 
the  teinds,  and  in  the  rights  and  interests  of  all  who  held 
or  were  concerned  in  them.  The  teinds,  indeed,  had  long 
before  that  period  ceased  to  possess  an  exclusively  sacred 
character,  and  were  held  indiscriminately  by  clerical  or 
laic  titulars.  But  under  the  new  system,  they  no  longer 
consisted  of  a  certain  portion  of  the  fruits  of  the  heritor's 
lands  to  be  drawn  by  the  titular  bodily  from  the  crop 
when  reaped,  but  became  convertible  by  means  of  a  pro- 
per process  for  that  purpose  into  a  definite  proportion  of 
the  rent  payable  annually  in  all  time  coming.  By  this 
arrangement  the  titular,  while  he  renouuced  the  power  of 
drawing  the  teiud-sheaves  from  the  actual  crop,  obtained 
right  to  his  fixed  annuity  without  regard  to  any  fluctu- 
ation, or  to  the  varieties  of  crops  which  might  be  raised 
on  the  land,  whether  teindable  or  not ;  and  the  heritor, 
on  the  other  hand,  was  entirely  freed  from  the  vexations 
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and  oppressions  practised  by  many  titulars  in  accelerating 
or  retarding  their  time  for  drawing  their  teind,  leaving 
the  crop  in  the  meantime  exposed  to  deterioration  and 
many  casualties,  in  order  to  force  the  heritor  into  an 
amicable  settlement  on  their  own  terms. 

These  results,  so  wise  and  desirable  in  a  matter  beset 
with  conflicting  interests,  and  forming  a  continual  source 
of  hostile  proceedings,  were  provided  for  by  the  decrees- 
arbitral,  and  by  the  proceedings  which  followed  in  1628, 
1629,  and  commissions  in  1633,  to  which  we  are  indebted 
for  all  the  proper  judicial  valuations  of  teinds  of  which 
there  is  any  authentic  record  ;  for  until  the  conclusion  of 
these  proceedings,  there  was  no  existing  power  or  autho- 
rity under  which  a  valuation  of  teinds  could  have  been 
enforced  as  a  compulsory  or  binding  proceeding  on  all  con- 
cerned. This  new  code  was  ratified  by  the  Parliament 
in  1633,^  in  which  King  Charles  was  personally  present ; 
and  the  Act  17  of  that  parliament  '  ordaines  and  declares 
'  that  there  shall  be  no  teind-sheaves  or  other  teinds, 
'  parsonage  or  vicarage,  led  and  drawn  within  the  king- 
'  dom,  but  that  each  heritor  and  liferenter  shall  have  the 
'  leading  and  drawing  of  their  own  teind,  the  same  being 

*  first  truly  and  lawfully  valued,  and  they  paying  there- 

*  fore  the  price  after  specified,  in  case  they  be  willing  to 

*  buy  the  same.' 

By  the  Act  1633,  c.  19,  the  first  commission  for  valuing 
teinds,  after  the  date  of  the  decrees-arbitral  was  issued, 
giving  full  power  to  the  persons  named  as  commissioners 
to  value  teinds,  and  authorise  the  sale  thereof ;  to  receive 
the  reports  from  the  sub-commissioners  appointed  in  each 
Presbytery  of  the  valuation  of  whatever  teinds  led  and 
deduced  before  them,  according  to  the  tenor  of  their  sub- 
commission,  and  to  allow  or  disallow  the  same,  according 

>  1688,  c.  17. 
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as  they  should  be  found  agreeable  or  disagreeable  to  the 
tenor  thereof ;  to  rectify  whatever  valuations  that  might 
appear  to  be  to  the  serious  prejudice  of  the  titular,  detri- 
ment of  the  kirk,  or  prejudice  to  the  minister's  mainte- 
nance or  king's  annuity ;  to  appoint  committees  or  sub- 
committees of  their  own  number  to  receive  the  said 
reports,  of  sub-commissions  not  of  their  number,  for  lead- 
ing the  valuations,  receiving  reports,  and  allowing  or  dis- 
allowing of  the  same  ;  to  settle  the  stipends  of  the  minis- 
ters ;  plant,  unite,  or  divide  churches ;  with  various  other 
powers.  This  commission  was  afterwards  renewed  on 
different  occasions  after  the  Eestoration,  until  the  whole 
powers  were  transferred  to  the  Court  of  Session  by  the 
Act  1707,  and  other  legislative  enactments  before  ex- 
plained, as  the  only  tribunal  for  the  Plantation  of  Kirks 
and  Valuation  of  Teinds.  Among  other  subjects  thereby 
committed  to  the  decision  of  the  Court,  they  are  em- 
powered^ to  ^  determine  in  all  valuations  and  sales  of 
'  teinds,  to  grant  augmentations  of  ministers'  stipends,  pro- 
'  rogations  of  tacks  of  teinds,  to  disjoin  too  large  parishes, 

*  to  erect  and  build  new  churches,  to  annex  and  dismember 
'  churches  as  they  shall  think  fit,  conform  to  the  rules 

*  laid  down  and  powers  granted  by  the  Act  1633,  c.  19, 
'  1690,  c.  23  and  30,  and  1693,  c.  24,  in  so  far  as  the  same 
'  stand  unrepealed,'  and  various  other  powers. 

The  rule  of  valuation  laid  down  by  the  decree-arbitral 
is,  that  '  the  rate  and  quantity  of  all  teinds  in  the  king- 
'  dom  is  and  shall  be  the  fifth  part  of  the  constant  rent 
'  which  each  land  payeth  in  stock  and  teind,  where  the 

*  same  are  valued  jointly.'  This  is  the  first  case  put  by 
the  decree  evidently  applying  to  that  state  of  things, 
where  the  teinds  being  let  to  the  landholder  for  a  deter- 
minate duty,  either  in  money  or  in  kind,  are  said  to  be 

>  Act  1709,  c.  9. 
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possessed  jointly  with  the  stock,  and  are  consequently 
valued  jointly ;  and  a  fifth  part  of  the  joint  rent  or  value 
is  declared  to  he  the  rate  and  quantity  of  the  teind.  The 
second  case  is, '  where  the  teinds  are  valued  apart  and 

*  severally/  and  in  that  case  the  decree  '  findeth  that  the 
'  rate  and  quantity  thereof  is  and  shall  be  such  as  the 

*  same  shall  be  valued  and  esteemed  to  by  the  said  com- 
'  missioners  or  sub-commissioners,  deducting  always  the 

*  fifth  part  thereof,  which  we  out  of  our  fatherly  and  royal 

*  care  for  the  well  of  our  said  kingdom  ordains  to  be  de- 
'  ducted  off  the  said  teinds  severally  valued  as  said  is/  In 
other  words,  where  the  teinds  were  possessed  separately 
from  the  stock,  the  titular  or  his  tacksman  drawing  the 
ipsa  corpora,  these  being  possessed  separately,  were  to 
be  valued  separately,  and  the  value  of  the  teind  to  be 
struck  at  such  sum  as  the  commissioners  should  fix  as  the 
value  ;  only  in  this  last  case  a  deduction  of  one-fifth  was 
to  be  allowed  for  the  ease  of  the  proprietor,  afterwards 
called  for  that  reason  the  king's  ease. 

Some  difficulty  was  at  first  occasioned  as  to  this  part  of 
the  decree,  in  consequence  of  a  different  view  of  the  clause 
suggested  by  Lord  Stair ,^  and  the  great  weight  justly  due 
to  his  authority.  His  explanation  of  the  matter  is,  that 
the  teinds  which  the  decree  mentions  as  being  possessed 
separately,  and  therefore  directs  to  be  valued  separately, 
are  such  as  were  set  in  lease  or  held  by  rental,  because 
their  separate  values  would  be  known  by  the  tack-duties 
or  rental-bolls  in  use  to  be  paid,  which  tack-duties  or 
rental-bolls  must  therefore  be  taken  as  the  separate  value 
of  the  teinds.  But  this  view  of  the  meaning  of  the 
clause  is  successfully  combated  by  Mr  Erskine,  who  truly 
observes,  that  neither  the  tack-duties  nor  the  rental- 
bolls  could  afford  any  safe  guide  in  ascertaining  the  value 

1  stair,  ii.  8, 14. 
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of  the  tithes,  as  the  tacks  last  no  longer  than  for  the 
period  to  which  their  endurance  is  limited,  ahd  the  use  of 
payment  of  rental-bolls  may  be  discontinued  at  the  plea- 
sure of  either  party.  And,  besides,  if  teinds  let  in  tack 
or  by  rental  are  those  which,  in  the  sense  of  the  decree- 
arbitral,  are  possessed  separately  and  to  be  valued  sepa- 
rately, nothing  would  remain  to  be  valued  jointly  with  the 
stock  but  the  drawn  teind  ;  and  if  drawn  teind  is  to  be 
valued  jointly  with  the  stock,  it  must,  according  to  the 
express  direction  of  the  decree-arbitral,  be  valued  at  a 
fifth  part  of  the  joint  rent  paid  for  stock  and  teind,  which 
involves  an  impossibility,  as  no  rent  can  be  paid  to  the 
proprietor  jointly  for  stock  and  teind,  where  the  stock  and 
teind  are  possessed  separately,  the  teind  beings  drawn  by 
the  titular. 

These  views  of  Mr  Erskine  have  been  generally  received 
as  the  sound  interpretation  of  the  provisions  of  the  de- 
crees-arbitral, and  have  been  confirmed  by  the  judgments 
and  practice  of  the  Court.^ 

The  benefit  of  a  valuation  is  obtained  by  a  regular  pro- 
cess before  the  Court  of  Teinds.  By  the  Act  of  the  6 
Gteo.  IV.  c.  120,  and  relative  Act  of  Sederunt,  a  distinc- 
tion is  made  between  those  actions  carried  on  before  the 
Court  of  Teinds  which  are  of  a  judicial  nature,  and  those 
in  which  the  proceedings  are  ministerial  and  discretionary ; 
and  with  regard  to  those  of  the  former  description,  it  is 
provided  that  the  forms  of  procedure  shall  be  as  nearly  as 
possible  assimilated  to  those  of  the  Court  of  Session.  The 
form  of  the  summons  is  specially  prescribed,  and  in  pro- 
cesses of  valuation  of  teinds,  it  is  required  that  it  shall 
distinctly  set  forth  the  rent  of  the  lands  according  to  the 
current  leases  when  they  are  under  lease  ;  and  when  they 

*  Morton  v.  Officers  of  State,  28th  Feb.  1758,  M.  10678;  see  Coanell, 
vol.  i.  pp.  7, 168,  e^  «eg.,  and  registered  decrees  there  referred  to. 
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are  not  under  lease,  the  rent  is  required  to  be  stated  which 
it  is  averred  they  would  bring  if  let  on  a  lease  for  nine- 
teen years  if  arable,  eleven  years  if  pasture  lands,  or  nine- 
teen years  if  partly  both,  with  the  usual  and  customary 
clauses.  If  the  pursuer  means  to  claim  deduction  on  ac- 
count of  recent  improvements,  the  amount  of  such  deduc- 
tion must  be  distinctly  stated ;  and  the  evidence  on  which 
the  claim  rests,  in  so  far  as  it  is  founded  on  documents  in 
the  pursuer's  possession,  must  be  produced,  which  last 
provision  is  applicable  mutatis  mutandis^  where  the  titular 
or  minister  is  pursuer.  Provision  is  then  made  for  de- 
fences being  lodged ;  and  if  a  proof  be  taken,  disposing 
of  it  and  of  the  matters  in  dispute  by  the  Lord  Ordinary, 
subject  to  the  review  of  the  Court. 

By  the  Act  1633,  c.  19,  it  has  been  already  shown  that 
power  was  conferred  on  the  commissioners  thereby  named, 
besides  following  forth  the  valuation  of  all  the  teinds,  par- 
sonage and  vicarage,  in  the  kingdom,  to  receive  the  re- 
ports from  the  sub-commissioners  of  Presbyteries  as  to  the 
valuations  led  and  deduced  before  them,  according  to  the 
tenor  of  their  sub-commissions,  and  to  allow  or  disallow 
the  same,  as  these  should  be  found  agreeable  or  disagree- 
able from  the  tenor  thereof,  so  that  the  Court  of  Teinds, 
besides  being  vested  with  an  original  jurisdiction  in  such 
matters,  was  constituted  as  a  court  of  review  of  the  pro- 
ceedings of  the  sub-commissioners. 

The  progress  of  the  valuations,  however,  did  not  by  any 
means  answer  to  the  expectations  of  the  King,  who  fre- 
quently, and  by  public  documents,  testified  his  impatience 
at  the  slowness  of  the  work.  In  February  1629  his 
Majesty  issued  a  writ  or  warrant,  addressed  to  the  Lords 
of  the  Commission,  which  was  followed  by  an  order  of  the 
Privy  Council,  urging  them  to  diligence  and  faithfulness 
in  the  prosecution  of  the  valuations,  and  containing  full 
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and  ample  instractions  for  the  conduct  of  their  proceed- 
ings; commanding  them  to  meet  twice  a^week,  or  oftener, 
and  laying  down  rules  for  their  direction  in  regard  to 
proofs  and  other  judicial  steps.  They  are  empowered  to 
call  all  parties  having  interest  before  them,  and  if  both 
parties  are  present,  to  proceed  to  the  trial  of  the  case  by 
writ,  witnesses,  or  oath  of  party.  They  are  required  to 
direct  their  own  precepts  for  the  citation  of  parties  per- 
sonally, if  they  can  be  found,  or  othervrise  by  proclama- 
tion at  the  parish  kirk  where  the  lands  and  teinds  in  dis- 
pute lie.  And  if  neither  titular  nor  heritor  will  appear 
before  them,  to  insist  on  the  trying  and  clearing  of  their 
valuations,  the  commissioners  are  empowered  '  to  make 
choice  of  ane  procurator-fiscal,  and  to  authorise  him,  with 
'  their  warrant,  to  pursue  and  follow  out  the  probation 
'  and  valuation  of  the  teinds.' 

Under  these  instructions  the  commissioners  acted  for 
many  years,  during  which  they  completed  by  their  own 
decrees  the  valuations  of  the  teinds  of  many  lands,  besides 
judging  of  the  reports  of  similar  valuations  expede  before 
the  sub-commissioners.  They  continued  to  discharge 
these  important  duties  from  1628  or  the  beginning  of 
1629,  until  their  functions  were  superseded  by  the  estab- 
lishment of  the  Teind  Court  in  1707,  Being  legal  tri- 
bunals, vested  with  all  powers  of  probation  and  judgment, 
they  conducted  their  inquiries  with  the  formality  and 
consistency  essential  to  judicial  proceedings ;  and  after 
hearing  all  parties,  and  allowing  the  fullest  investigation 
by  parole  proofs  and  written  evidence,  they  fixed  the 
rent  of  the  lands  and  the  value  of  the  teinds  upon  such 
data  as  these  proofs  seemed  to  warrant. 

The  reports  of  the  sub-commissioners,  so  long  as  they 
were  acquiesced  in  by  the  parties,  continued  to  be  the 
rule  of  settlement  betweeu  them  ;  but  by  themselves  they 
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possessed  no  legal  force  nor  authority  until  they  were 
sanctioned  by  the  approbation  of  the  High  Commission. 
Strictly  speaking,  these  reports  should  have  been  at  once 
laid  before  that  commission,  by  whom  they  would  either 
have  been  approved  or  rectified  ;  but  this  being  frequently 
neglected,  a  regular  form  was  afterwards  introduced, 
termed  a  process  of  approbation,  to  which  the  reports  of 
the  sub-commissioners  were  subjected  before  obtaining 
the  decree  of  approbation,  which  conferred  upon  them  a 
legal  character.  The  peculiar  office  and  duty  of  the  sub- 
commissioners  was  entirely  superseded  by  the  establish- 
ment of  the  Teind  Court,  to  which  the  whole  powers  of 
the  High  Commission  were  transferred,  and  which  they 
are  still  called  upon  occasionally  to  exercise  in  dealing 
with  old  reports  of  the  sub-commissioners. 

The  general  and  ordinary  course  adopted  by  the  com- 
missioners has  been  already  mentioned.  But  there  were 
occasional  instances  in  which  matters  were  more  amicably 
settled ;  as,  for  example,  when  all  the  parties  having  the 
lawful  interest  submitted  the  value  of  the  teinds  to  the 
decision  of  the  commissioners,  in  which  case  their  decree 
was  equally  valid  and  unexceptionable,  as  if  it  had  pro- 
ceeded upon  a  regular  discussion  and  proof. 

There  occurred,  however,  other  cases  proceeding  upon 
agreements  between  the  parties  concerned,  where,  without 
any  proof  or  opposition,  the  commissioners  merely  inter- 
poned  their  authority  to  an  agreement  consented  to  by 
the  parties  themselves.  This  is  by  no  means  so  clear  a 
matter  as  the  case  of  a  submission  to  the  commissioners, 
foUowed  by  investigation  and  a  sentence  ca^usa  cognita. 

And  whatever  may  be  said  as  to  the  presence  and 
assent  of  all  parties  having  the  lawful  interest,  yet  in 
some  of  the  cases  now  alluded  to,  it  appeared  that  the 
agreement  was  merely  concluded  between  the  heritor  and 
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the  titular,  while,  in  the  absence  of  the  minister,  the 
benefice  was  not  represented ;  which  circumstance,  no 
doubt,  serves  to  render  the  proceeding  of  the  commis- 
sioners highly  questionable.  And  although  they  may 
have  probably  considered,  that,  as  the  minister  was  no 
party  to  the  agreement  nor  to  the  proceeding  before 
them,  it  could  be  of  no  avail  whatever  either  against  him 
or  his  successors  in  the  benefice,  yet  it  is  to  be  observed, 
that  in  all  such  cases  where  the  open  course  of  proof  and 
public  discussion  is  deserted  for  the  by-paths  of  private 
settlements  by  agreement,  the  causes  and  motives  of 
which  may  not  be  disclosed,  or  perhaps  purposely  con- 
cealed, the  great  evil  to  be  dreaded  is  the  risk  of  injury 
to  the  benefice  by  collusion,  the  possibility  of  which  is 
not  wholly  excluded  even  by  the  appearance  of  all  having 
interest,  and  apparently  joining  in  a  sudden  harmony 
regarding  a  matter  in  which  their  interests  are  so  directly 
hostile.  And  it  may  be  added,  that  the  minister  in  such 
a  transaction  stands  in  a  peculiar  position,  inasmuch  as 
his  presence  is  not  binding  on  those  who  may  come  after 
him  in  the  benefice,  in  the  same  way  as  the  acts  of  the 
heritor  and  titular  are  binding  on  their  successors. 

It  appears,  accordingly,  to  have  been  the  practice  of 
the  commissioners  rather  to  discourage  such  cases  of 
parties  concocting  a  private  agreement,  and  coming  before 
them  merely  as  the  passive  instruments  to  give  it  legal 
effect.  For,  on  examining  the  records  of  the  Teind  Office 
containing  the  registered  decrees  of  old  valuations  of 
teinds,  from  the  month  of  November  1629  to  the  end  of 
1699,  and,  it  is  believed,  until  the  establishment  of  the 
Teind  Court,  there  appear  no  less  than  about  four  hundred 
of  these  decrees ;  while  of  those  that  are  stated  to  have 
proceeded  upon  approbation  by  private  agreements,  the 
number  does  not  exceed  twenty-four.         * 
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It  was  fonnerly  observed,  that  our  institutional  writers, 
in  the  account  which  they  give  of  the  proceedings  that 
led  to  the  valuations,  have  fallen  into  material  errors, 
from  want  of  the  more  precise  information  on  that  im- 
portant subject  which  has  been  brought  to  light  in  later 
times. 

The  same  misapprehension  seems  to  have  led  to  the 
judgment  of  the  Court,  in  the  case  of  the  Earl  of  Airlie 
V.  the  Minister  of  the  united  parishes  of  Cortachy  and 
Olova.  This  occurred  in  a  process  of  approbation  brought 
by  Lord  Airlie,  of  an  alleged  sub-valuation  of  the  teinds 
of  these  united  parishes  against  the  minister,  who  opposed 
the  approbation,  and  denied  that  the  writing  produced 
could  be  considered  as  a  legal  valuation  of  the  teinds,  but 
related  to  other  and  extraneous  matters.  It  was  dated 
at  Bothnal,  in  the  county  of  Forfar,  on  the  4th  and  13th 
June  1627,  and  professed  to  have  taken  place  in  presence 
of  certain  persons  chosen  by  the  moderator  and  presby- 
tery of  Forfar.  The  minister  farther  contended,  that 
these  parties  had  no  power  to  value  teinds,  and  that  no 
such  power  was  at  that  time  vested  in  any  commissioners, 
and  that  the  commissioners  named  by  the  King's  writ  in 
1627  had  at  that  time  no  power  to  value  teinds,  or  to  fix 
any  such  valuation,  as  a  rule  of  settlement  between  the 
parties  having  interest,  except  of  their  consent,  which  he 
contended  the  King  himself  could  not  communicate  to 
them,  as  he  had  no  such  power  himself  until  it  was  con- 
ferred upon  him  by  the  submission.  But  the  Court,  upon 
advising  cases  for  the  parties,  overruled  the  minister's 
objections,  and  found  '  that  the  writing  founded  on  as  a 
'  valuation  by  the  sub-commission  is  a  document  which 

*  might,  if  not  barred  by  dereliction,  be  appro ven  of  by 

*  the  Court  as  a  valuation  of  the  teinds  ;'^  but, before  answer, 

^  7th  December  1836,  Shaw's  Reports,  vol.  xv.  p.  211. 


VALUATIONS  AND  SALES.  177 

remitted  to  the  Lord  Ordinary  to  hear  parties  on  the  sub- 
ject of  dereliction,  which  was  ultimately  established  to 
have  taken  place ;  so  that  the  document  was  never  de 
facto  approved  of  as  a  valuation  of  the  teinds. 

The  same  question  occurred  more  recently,  in  an  action 
of  approbation  of  an  ancient  writing  of  a  similar  nature, 
described  as  a  valuation  of  teinds  at  the  instance  of 
Messrs  Dunlop  and  Allan  against  the  Commissioners  of 
Woods  and  Forests.  These  pursuers  were  proprietors  of 
certain  lands  in  the  united  parishes  of  Buncle  and  Preston, 
the  patronage  and  titularity  of  which  belongs  to  the 
Crown,  as  in  right  of  the  Bishop  of  Dunkeld.  Of  the 
teinds  of  these  lands  they  had  obtained  valuations  in 
1812  and  1828  ;  but  having  thereafter  discovered  a  docu- 
ment, which  they  described  as  a  valuation  of  the  teinds 
of  the  whole  lands  in  these  parishes,  bearing  to  be  made 
and  completed  on  Ist  June  1627  by  the  sub-commissioners 
of  the  presbytery,  under  the  authority  of  the  commission 
of  King  Charies,  of  17th  January  1627,  they  brought  a 
process  of  approbation  thereof,  as  a  regular  and  legal 
valuation  of  these  teinds.  This  was  opposed  by  the  de- 
fenders, partly  on  the  same  grounds  which  had  been  un- 
successfully pleaded  in  the  former  case  against  the  Earl 
of  Airlie.  But  besides  enlarging  greatly  on  these  topics, 
they  accompanied  their  arguments  with  the  production 
of  many  important  documents  brought  forward  for  the 
first  time,  and  tending  to  throw  the  greatest  light  upon 
the  intentions  and  power  of  the  King  in  issuing  the  com- 
mission of  1627,  as  well  as  upon  the  true  meaning  and 
import  of  that  instrument,  and  the  proceedings  accom- 
panying and  following  upon  it  They  admitted  that  the 
commissioners  thereby  named  were  the  persons  to  whom 
the  power  of  valuing  the  teinds,  either  by  their  own  au- 
thority or  by  that  of  proper  provincial  sub-commissioners, 
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to  be  named  by  presbyteries,  was  nltimately  committed. 
But  tbey  denied  that  at  the  date  of  the  commission  of 
1627  such  powers  had  been  committed  to  them,  or  any 
power  by  which,  unless  of  consent  of  parties,  a  valua- 
tion could  have  been  put  upon  the  teinds  of  any  lands, 
and  fixed  as  a  binding  and  perpetual  rule  of  settlement 
between  the  different  and  conflicting  interests  of  the 
heritor,  the  titular,  and  the  church.  The  King,  they 
maintained,  had  not  only  no  such  intention  when  he 
issued  the  commission,  nor  any  farther  view  than  to 
obtain  precise  information  for  the  safe  guidance  of  his 
future  proceedings  in  the  proposed  treaty,  but  his  Majesty 
had  no  power  to  settle  or  fix  a  valuation  possessing  that 
character ;  and  what  he  had  not  himself,  he  of  course  could 
not  communicate  to  others — as,  indeed,  the  King  himself 
is  at  pains  to  declare,  in  most  express  terms,  by  that  very 
commission,  where  he  fairly  announces  that,  as  his  sub- 
jects have  not  submitted  to  him,  he  can  determine  nothing 
with  regard  to  them,  except  what  may  be  on  their  part 
matter  of  voluntary  agreement.  It  was  only  when  his 
Majesty  obtained  power  by  the  submissions  of  all  con- 
cerned in  this  great  national  measure,  that,  being  then 
fully  vested  with  the  powers  of  an  arbiter,  he  laid  down 
the  rules  and  principles  of  that  settlement  to  which  we  owe 
all  the  valuations  possessing  any  legal  character  or  force. 
This  important  question  was  very  fully  argued  before 
the  Teind  Court,  whose  judgment  was  ultimately  delivered 
by  the  late  Lord  Justice-Clerk  (Hope),  in  an  address  re- 
plete with  learning,  and  careful  and  correct  views  with 
respect  to  the  true  meaning  and  effect  of  the  important 
proceedings  involved  in  it.  His  Lordship  adopted  through- 
out the  reasoning  of  the  defenders,  holding  that  the  Court 
had  been  misled  in  their  judgment  in  the  case  of  Lord 
Airlie.     The  Court  were  unanimous,  with  one  exception, 
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in  their  entire  concurrence  in  the  opinion  deliyered  by 
the  Lord  Jastice-Clerk,  and  in  the  interlocutor,  whereby 
they  '  find  that  the  document  libelled  on  cannot  be  held 

*  or  approved  as  a  valuation  of  teinds ;  therefore,  sustain 
'  the  defences,  repel  the  reasons  of  reduction,  and  decern.' 

The  terms  of  the  decrees-arbitral,  and  of  the  relative 
acts  of  Parliament,  contain  abundant  evidence  of  the 
anxiety  of  the  King  and  the  Legislature  to  confer  on  each 
heritor  the  right  of  leading  or  drawing  his  own  teinds, 
and  to  deprive  the  titulars  of  that  right,  in  return  for  a 
pecuniary  compensation,  according  to  the  value  of  the 
teinds.  As  already  observed,  it  was  provided  by  the  Act 
1633,  c.  17,  that  no  teinds  should  be  drawn  within  the 
kingdom,  but  that  each  heritor  should  have  the  leading 
and  drawing  of  his  own  teinds, '  the  same  being  first  truly 
'  and  lawfully  valued,  and  they  paying  the  price  after 
'  specified,  in  case  they  be  willing  to  buy  the  same.' 
This  provision  was  repeated  in  the  Act  1633,  c.  19,  where- 
by the  right  of  the  heritor  to  lead  his  own  teinds  was 
made  dependent  on  the  completion  of  a  valuation,  which 
was  also  declared  necessary  by  the  same  Act  before  the 
modification  of  a  stipend  to  the  minister,  the  power  given 
to  the  commissioners  being  *  after  the  closing  and  allow- 
'  ance  of  the  valuation  of  ilk  kirk  and  parochin,  to  ap- 

*  point,  modify,  and  set  down  a  constant  and  local  stipend 

'  to  ilk  minister,  to  be  paid  out  of  the  teinds  of  ilk 

'  parochin,  according  to  the  tenor  of  the  Acts  above  speci- 

'  fied.'     In  this  manner,  the  benefit  of  the  privileges 

proposed  to  be  conferred  on  the  heritor  and  the  minister 

were  postponed  till  the  close  of  a  valuation  of  the  teinds, 

and  the  titulars,  who  were  wedded  to  the  old  system  of 

drawing  the  ipsa  corpora,  and  all  its  abuses,  contrived 

to  delay  and  protract  the  proceedings  in  that  process  to 

an  indefinite  period.    Many  abuses  and  vexations  fol- 

M  2 
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lowed  upon  this  system  of  procrastination,  till  at  last  the 
heritor  obtained  right  to  apply  for  an  interim  warrant  to 
lead  his  t^lnds  as  long  as  the  valuation  should  be  in  de- 
pendence ;  but  to  that  privilege  was  afterwards  added  a 
condition  of  his  finding  caution  for  the  value  of  the  teinds 
led,  as  the  same  should  be  ascertained  at  the  end  of  the 
process.  These  interim  warrants  became  also  liable  to 
abuse,  as  an  heritor,  pursuer  of  a  valuation,  having  by  that 
means  obtained  the  leading  of  his  teinds,  proceeded  no 
further  in  the  process ;  but  this  abuse  was  put  an  end  to 
by  the  Act  1693,  c.  23,^  enacting  that  a  warrant  for  lead- 
ing tithes  on  pretence  of  a  depending  action  of  valuation 
should  fall  by  the  defender  putting  up  a  protestation  for 
not  insisting.  These  proceedings  have  now,  however, 
disappeared  from  modem  practice,  and  seem  to  be  of  no 
farther  importance  than  as  they  may  serve  to  explain  or 
throw  light  upon  the  difficulties  occasionally  arising  as 
to  ancient  decrees,  or  the  peculiarities  of  the  times  in 
which  they  were  pronounced. 

It  may  be,  however,  observed,  that  the  circumstance 
of  the  fixing  or  adjusting  the  stipend  of  the  minister  of 
the  parish  being  appointed  to  be  postponed  till  the  close 
of  a  process  of  valuation,  seems  to  be  the  ground  of  the 
doubts  expressed  by  some  writers  regarding  the  title  of 
the  minister  to  appear  as  the  pursuer  of  such  a  process. 
But  the  provision  as  to  the  closing  of  the  valuation  being 
a  necessary  prelude  to  the  modification  or  adjustment  of 
the  stipend,  was  found  to  be  attended  with  delay  and  in- 
convenience ;  and  in  room  of  that  proceeding  a  practice 
was  introduced,  and  became  generally  prevalent,  of  refer- 
ring the  value  to  the  oaths  of  the  heritors,  or  holding 
them   confessed  on   the   minister's  rental.*     Hence  it 

»  Forbes,  p.  402. 

»  Report  by  the  Teind  Clork.on  Locality  of  St  Cuthbert'a,  14th  October 
1867,  p.  10,  et  leg. 
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might  have  heen  thought  that  the  objection  founded  on 
that  provision  had  shared  the  same  fate  with  it,  especially 
considering  the  deep  interest  which  the  minister  has  in  the 
amount  of  the  teinds,  to  which  he  is  legally  entitled  to 
look  for  his  present  and  future  maintenance,  and  which 
interest  is  certainly  not  diminished  by  his  statutory  title, 
for  himself  and  for  his  successors  in  the  benefice,  to  bring 
periodical  processes  of  augmentation  of  the  stipend  when 
fixed.  The  point  may,  however,  it  is  thought,  be  con- 
sidered as  settled  by  sufficient  authority.^ 

From  an  examination  of  the  Eegister  of  old  Decrees  of 
Valuation  in  the  Teind  Office,  it  does  not  appear  that  any 
question  or  difficulty  has  arisen  as  to  the  title  to  sue  or 
defend  in  such  a  process.  It  seems  to  have  been  indis- 
criminately brought  and  sustained  at  the  instance  of  the 
procurator-fiscal,  or  the  commissioners  themselves,  or  the 
heritors  or  titulars,  or  the  minister,  occasionally  as  such 
merely  or  qua  titular,  or  combined  with  the  instance  of 
his  Majesty's  Advocate  ;  and  where  any  of  these  parties 
is  pursuer,  the  others  are  generally  called  as  defenders. 
This  appears  to  be  agreeable  to  the  opinions  of  our  insti- 
tutional writers.  There  are  a  few  instances  of  a  valua- 
tion brought  by  a  tacksman,  or  of  a  defender  being  called 
in  that  character,  which  were  not  opposed,  and  can  of 
course  be  only  understood  with  reference  to  the  temporary 
right  by  which  the  party's  interest  was  limited.  In  the 
decisions  of  the  Court  in  more  modern  times,  the  title  of 
the  minister  to  sue  in  a  process  of  valuation  appears  to 
have  been  sustained  in  repeated  instances.' 

It  haa  also  been  questioned  whether  the  presence  of 

*  See  Appendix. 

*  Forbes,  pp.  899  and  401 ;  Mackenzie,  Inst.,  lib.  ii.,  tit.  10 ;  Erskine,  ii. 
10,  86 ;  Lord  Torphichen  v.  Heritors  of  Calder,  7th  Dec.  1768,  M.  16740 ; 
Duke  of  Boxbnrghe  v,  Scott,  12th  Dec.  1744  ;  Karnes,  Rem.  Deo.,  No.  61, 
p.  96,  M.  16741,  Fac.  Col. ;  Hay  v.  Stuart,  19th  Feb.  1817. 
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the  minister  as  a  defender  is  necessary  to  the  validity  of 
the  proceedings.     This  has  given  rise  to  various  questions. 

In  the  case  of  the  Minister  of  Slamannan  v.  the 
Heritors,  where  he  was  insisting  in  a  process  of  augmen- 
tation, the  heritors  resisted  the  demand,  on  the  ground  of 
a  prior  agreement  between  the  patron  and  the  whole  heri- 
tors, whereby  the  stipend  had  been  augmented  and  paid 
ever  since ;  to  which  contract  it  was  alleged  that  the  for- 
mer minister  was  a  subscribing  witness,  and  in  respect  of 
which  they  contended  that  the  teinds  were  exhausted, 
and  any  new  augmentation  incompetent.  The  Court  ad- 
hered to  an  interlocutor  of  the  Lord  Ordinary  finding 
these  proceedings  unavailing  against  the  present  minister, 
and  that,  in  a  question  with  him,  nothing  can  ascertain  the 
value  of  the  teinds  except  a  regular  valuation  obtained 
before  the  proper  Court.^ 

When  parties  do  not  follow  the  regular  course  of  a 
valuation  upon  proof  before  the  commissioners,  but  resort 
to  private  agreements  or  compromises,  it  is  essential  to 
the  vedidity  of  such  transactions  that  all  having  law- 
ful interest  be  consenting  parties  to  what  is  done,  other- 
wise any  omission  will  be  fatal.  In  the  case  of  Ferguson, 
where  the  valuation  was  ascertained  as  to  certain  lands 
without  proof,  upon  consent  of  the  titular,  heritor,  and 
minister,  but  as  to  other  lands  only  by  consent  of  the  two 
former,  the  minister  being  titular  qfia  parson,  it  was  sus- 
tained in  the  one  case  but  rejected  in  the  other.  It  was 
afterwards  held  that  the  valuation  being  null  quoad  the 
minister,  was  ineffectual  against  all  the  other  heritors.^ 

In  the  case  of  Campbelton,  where  the  heritor  had 
brought  a  process  of  approbation  of  a  valuation  of  the 
sub-commissioners,  the  minister  appeared   and  opposed 

^  Knox  V.  Heritors  of  Slamannan,  F.  C,  2Bd  June  1778. 
•  Colquhonn  v.  Ferguson,  16th  June  1802. 
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the  approbation,  on  the  groand  that  his  predecessor  had 
not  been  made  a  party  to  the  proceedings ;  to  which  it  was 
answered  for  the  heritor,  that  the  minister  was  merely  a 
stipendiary,  and  that  it  was  enough  that  the  titular  had 
been  called,  in  respect  that  he  had  the  sole  right  to  the 
teinds, — that  his  interest  was  identical  with  that  of  the 
minister,  whose  rights  were  represented  and  sufficiently 
protected  by  the  titular's  presence.  The  Court  accord- 
ingly repelled  the  objection,  and  their  judgment  was 
afterwards  affirmed.^ 

A  decree-arbitral  in  a  submission  between  the  heritor 
and  titular,  to  which  the  minister  was  no  party,  being 
founded  on  as  the  ground  for  an  approbation  and  valua- 
tion of  the  teinds  before  the  High  Commission,  the  Court 
refused  to  sustain  it  as  such  in  opposition  to  the  appear- 
ance and  resistance  of  the  minister. — See  note  of  Lord 
Moncreiff,  and  authorities  to  which  he  refers.^ 

A  valuation  by  the  High  Commission  was  reduced,  in 
respect  it  appeared  from  the  extract  that  the  minister 
was  not  a  party  to  the  process.' 

More  recently  the  same  question  occurred  imder  cir- 
cumstances that  render  the  decision  more  than  usually 
important. 

It  appeared  that,  on  the  3d  May  1647,  an  agreement 
had  been  entered  into  between  the  Earl  of  Abercorn, 
titular  of  the  teinds  of  the  parish  of  Innerkip,  on  the  one 
part,  and  certain  heritors  of  that  parish  on  the  other, 
whereby  they,  by  mutual  consent,  fixed  the  value  of  the 
teinds  of  their  several  lands  within  the  parish  at  certain 
sums.     Thereafter  the  titular  brought  a  process  of  valua- 

1  Macnab  v.  Minister  of  Oampbelton,  8d  June  1801,  F.  C. ;  affirmed  20th 
Feb.  1809. 

*  15tb  Feb.  1832,  Shaw,  toL  x.  p.  888 ;  affirmed  by  the  House  of  Lords  3d 
June  1888,  Jurist,  vol.  ix.  p.  460. 

'  Simpson  v,  Skene,  20th  June  1887,  Jurist,  vol.  ix.  p.  666. 
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tion  and  modification  before  the  High  Commission  at  his 
own  instance  in  that  character,  calling  all  the  heritors  as 
parties,  and  concluding  for  a  valuation  of  the  teinds  and 
modification  of  a  stipend  to  the  minister.  But  he  did  not 
call  the  minister  as  a  party,  nor  was  any  appearance  made 
for  him. 

In  that  situation,  and  in  the  absence  of  the  minister, 
the  Court  pronounced  a  decree  on  28th  February  1648, 
whereby  they  ratified  and  approved  of  the  said  agreement, 
and  ordained  the  same  to  be  registered,  and  interponed 
their  decree  and  authority  thereto  in  all  points. 

After  these  proceedings,  and  in  an  action  of  augmenta- 
tion, modification,  and  locality,  brought  in  1850,  at  the 
instance  of  the  minister  of  Innerkip,  the  heritors  in  right 
of  those  who  were  parties  to  the  former  process  entered 
appearance,  and  proposed  to  surrender  their  teinds,  as 
valued  by  the  old  agreement  made  between  the  titular 
and  tlieir  predecessors,  of  which  agreement  they  produced 
a  ratification  by  the  Commission,  dated  in  1648. 

The  minister  objected  to  the  proposed  surrender,  and 
to  the  agreement  and  ratification  thereof,  in  respect  that 
he  was  neither  called  as  a  party  to  the  proceedings,  nor 
present  at  any  stage  of  them,  and  that,  besides  his  inte- 
rest as  a  stipendiary,  he  had  a  certain  interest  in  the 
teinds. 

But  the  Court  took  up  the  question  upon  the  ground  of 
the  general  objection  founded  on  the  entire  absence  of  the 
minister,  and  they  *  sustained  the  objection  pleaded  to  the 

*  decree,  which  ratifies,  allows,  and  approves  of  the  agree- 

*  ment  produced  in  the  process  of  valuation  on  which  said 

*  decree  proceeds,  viz.,  that  the  minister  was  not  called  in 

*  the  said  process  of  valuation  and  modification,'  and  found 
that  the  heritors  were  *  not  entitled  to  surrender  their 
'  teinds  as  valued  under  that  decree,  as  ascertaining  the 
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^  whole  amount  of  teinds  for  which  they  can  be  liable  in 
'  the  present  process  of  locality.'^ 

In  pronouncing  this  decision,  the  Court  had  fully  in 
view  all  the  previous  cases,  and  particularly  the  case  of 
Campbelton,  as  affirmed  by  the  House  of  Lords;  as  to 
which  it  was  observed  by  the  Head  of  the  Court,  that 
although,  as  a  judgment  of  the  Court  of  last  resort,  it  must 
he  repeated  in  exactly  the  same  circumstances,  it  ought 
not  to  be  extended,  the  doctrine  being  '  unsound,  and  full 
'  of  hazard,'  particularly  *  the  fiction  that  a  distinct  and 
'  really  separate  interest  from  that  of  the  titular  was  suf- 
*  ficiently  protected  by  calling  the  titular,  and  that  there- 
'  fore  the  minister  need  not  be  called/  This  question 
does  not  appear  to  have  again  occurred,  and  it  may  be  con- 
sidered as  settled,  that  in  a  process  of  valuation  before  the 
High  Commission,  to  which  the  minister,  though  a  stipen- 
diary, has  not  been  called  as  a  party,  his  absence  will  be 
fatal  to  the  validity  of  any  decree  that  may  be  pro- 
nounced. 

When  no  objection  occurs  to  the  title  of  the  pursuer, 
and  all  parties  having  interest  are  present  or  duly  cited, 
the  first  question  to  be  settled  is  the  amount  of  the  teind- 
able  rental,  or  the  precise  sum  on  which  the  teind  is  exi- 
gible. Upon  this  subject  difficulties  have  been  created  by 
erroneous  views  of  the  meaning  of  the  King's  directions 
in  the  decree-arbitral,  which,  as  already  shown,  apply  to 
the  two  cases  of  teinds  possessed  and  valued  jointly  with 
the  stock,  and  of  teinds  possessed  and  valued  separately. 
In  the  former  case,  the  teind  is  to  be  struck  at  one-fifth  of 
the  joint  amount  of  stock  and  teind ;  and  in  the  latter,  by 
a  proof  of  the  actual  value  of  the  teind  as  drawn  ipsa  cor- 
pora from  the  lands,  of  which  the  commissioners  must 

*  Brown  v.  Sir  M.  S.  Stewart  and  otiicrs,  8l8t  Jan.  1861,  Jurist,  toI.  xxiii. 
p.  248. 
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judge,  and  determine  the  amount  whicli  constitutes  the 
teind  in  that  case,  minus  one-fifth  for  the  proprietor's  ease. 
No  serious  difficulty  has  ever  occurred  with  regard  to  the 
former  case ;  but  in  the  latter,  attempts  have  been  fre- 
quently made  to  obtain  a  separate  valuation,  as  being  con- 
sidered more  for  the  advantage  of  the  titular ;  and  accord- 
ingly, where  the  teinds  have  been  let  for  a  separate  rent 
in  money  or  grain,  it  has  been  contended  that  the  teind 
should  in  that  case  be  held  as  ascertained  by  the  lease, 
and  separately  valued.  But  the  Court  have  invariably 
refused  to  adopt  that  doctrine,  or  to  hold  the  rent  stipu- 
lated by  a  lease  as  proof  of  the  teind,  which  they  have 
settled  at  a  fifth  of  the  joint  rent  of  stock  and  teind.  On 
the  other  hand,  where  the  teinds  are  drawn  ipsa  corpora^ 
they  have  considered  this  as  a  case  of  separate  possession, 
and  have  allowed  a  separate  proof  and  valuation,  deduct- 
ing one-fifth  from  the  gross  amount.  But  this  is  a  case 
which  rarely  occurs ;  the  system  of  valuations  having  in  a 
great  measure  displaced  the  old  method  of  drawing  teinds 
bodily  from  the  crop,  which,  with  the  exception  of  some 
lingering  remains  in  remote  parts,  has  almost  entirely 
disappeared  from  the  practice  of  the  country ;  and  with  it 
have  vanished  a  variety  of  unprofitable  and  obsolete  dis- 
cussions, which  have  now  become  matter  of  antiquity. 

In  dealing  with  a  sub-valuation,  where  the  sub-com- 
missioners had  reported  separately  the  amount  of  the 
stock  and  of  the  teind,  or  the  rents  payable  for  the  lands 
and  for  the  teind  respectively,  which  had  been  approved 
of  in  general  terms  by  the  High  Commissioners,  the  Court, 
in  a  process  of  locality  of  the  stipend,  refused  to  approve 
of  these  separate  valuations,  but  '  found  that  the  sums 
'  of  money  and  quantities  of  victual  mentioned  for  the 
'  rent  and  for  the  teind,  in  the  decree  of  approbation  in 
*  question,  must  be  joined  together  to  form  a  rent  of  stock 
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'  and  teind ;  and  out  of  the  whole,  the  fifth  part  to  stand 

*  for  the  teind,  parsonage  and  vicarage,  of  the  lands/  ^ 

The  same  decision  was  repeated  by  Lord  Bobertson  in 
the  case  of  Batho,  and  adhered  to  by  the  Court,  finding 
that,  '  in  the  decree  of  valuation  founded  on,  the  sums 

*  stated  for  stock  and  teind  fall  to  be  added  together,  and 

*  one-fifth  of  the  whole  taken  as  the  teind.' 

The  same  point  was  again  raised,  and  very  keenly  con- 
tested by  the  minister,  in  the  case  of  Hamilton  v.  Edmon- 
stone,'  where,  in  a  sub-valuation,  the  stock  and  teind  of 
different  lands  were  separately  specified,  the  Court,  adher- 
ing to  an  interlocutor  of  Lord  Fullerton,  held  that  it  was 
not  to  be  considered  as  a  separate  valuation  of  the  lands, 
but  that  their  amount  was  to  be  ascertained  by  taking 
one-fifth  of  the  cumulo  valuation.  The  Court  also  unani- 
mously held  the  cases  of  Crieff  and  Batho  to  have  been 
well  decided,  and  to  be  conclusive  of  the  question  that 
there  was  no  separate  valuation  of  the  teind  in  the  case 
before  them. 

By  the  Act  of  Sederunt  12th  November  1825,  relative 
to  the  Judicature  Act  6  Geo.  IV.  c.  120,  it  is  provided, 
as  formerly  stated,  that  in  a  process  of  valuation  the 
summons  shall  distinctly  set  forth  the  rent  of  the  lands 
according  to  the  current  leases,  when  they  are  under 
lease;  and  when  they  are  not  under  lease,  the  rent  is 
required  to  be  stated  which  it  is  averred  they  would 
bring  if  let  on  a  lease  for  nineteen  years  if  arable,  eleven 
years  if  pasture  lands,  or  nineteen  years  if  partly  both, 
with  the  usual  and  customary  clauses.  If  the  pursuer 
mean  to  claim  deductions  on  account  of  recent  improve- 
ments, the  amount  of  such  deductions  is  required  to  be 
distinctly  stated ;  and  the  evidence  on  which  the  claim 

1  Locality  of  Crieff,  9th  Dec.  1812. 

2  23d  June  1829,  F.  C. 
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rests,  in  so  far  as  it  is  founded  on  documents  in  the  pur> 
suer's  possession,  must  be  produced.  And  this  is  declared 
to  be  applicable,  mutatis  mutandis,  whether  the  titular  or 
the  minister  is  the  pursuer. 

When  the  proceedings  reach  the  proper  stage,  the 
ordinary  course  is  for  the  Lord  Ordinary  to  allow  a  proof 
of  the  respective  averments  of  the  parties  ;  and  when  the 
proof  is  taken  and  reported,  his  Lordship  usually  remits 
to  the  Teind  Clerk  to  prepare  a  state  of  the  proof  and 
scheme  of  valuation,  presenting  such  views  of  the  result 
as  the  evidence  appears  to  him  to  warrant,  upon  which 
the  parties  are  heard,  and  the  Lord  Ordinary  pronounces 
his  judgment.  The  material  point  is  the  amount  of  the 
actual  rent  which  the  lands  yield  to  the  proprietor ;  and 
when  these  are  let  to  a  tenant,  the  lease  current  at  the 
time  of  the  valuation  is  generally  adopted  as  the  rule  of 
valuation.  And  even  when  tlie  lands  are  out  of  lease, 
and  possessed  on  tacit  relocation,  the  rent  payable  by  the 
tenant  is  still  held  to  be  the  rule.^  In  a  later  case,  the 
heritor  reclaimed  against  an  interlocutor  of  the  Lord 
Ordinary  on  the  ground  that  he  had  proved  in  the  process 
of  valuation  that  the  rent  paid  for  his  lands  was  much 
higher  than  the  lands  were  actually  worth,  and  that  the 
increased  value  was  occasioned  by  a  contiguous  colliery 
of  which  he  was  lessee,  whereof  the  tenants  enjoyed  the 
benefit.  But  the  Court  unanimously  held  that  the  sub- 
sisting lease  must  be  the  rule  of  valuation,  and  that  no 
deduction  from  the  rent  thereby  fixed  could  be  allowed 
in  respect  of  circumstances  adventitious  or  accidental. 
The  heritor  then  maintained,  that  as  the  lands  were  in 
his  own  natural  possession  when  the  action  was  raised, 
the  rent  should  be  valued  as  at  that  time,  and  as  ascer- 
tained by  the  proof,  and  not  by  a  lease  which  was  entered 

I  Carrick  v.  CJollege  of  Glasgow,  19th  December  1804,  F.  C. 
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into  since  the  process  commenced,  agreeably  to  the  maxim 
Pendente  lite  nihil  innovandum.  But  the  Court  repelled 
that  plea  also,  and  refused  the  heritor's  petition.^ 

In  a  case  where  one  of  their  Lordships  rather  demurred 
to  the  adoption,  as  a  general  rule,  of  the  subsisting  lease 
as  an  invariable  criterion  of  the  value  of  the  lands,  the 
same  decision  was  in  effect  pronounced,  as  the  proof  that 
had  been  taken  during  the  currency  of  a  former  lease  was 
held  and  sustained  as  the  rule  of  the  valuation.' 

Where  the  heritor  has  received  a  considerable  grassum 
for  a  nine  years'  lease  of  his  lands,  it  was  contended  for 
the  patron  that  the  ninth  part  of  the  grassum  ought  to 
be  added  to  the  yearly  rent,  in  order  to  make  out  a  valua- 
tion of  the  lands ;  but  in  respect  the  old  rent  was  kept 
up,  and  that  grassums  were  not  in  use  to  be  paid  for  tacks 
of  the  pursuer's  lands,  it  was  held  that  the  grassum  should 
not  be  taken  into  account  in  valuing  the  teinds.^  But  it 
was  afterwards  found  that  where  there  had  been  grassums 
agreed  on  at  setting  tacks  of  nineteen  years,  the  nine- 
teenth part  of  such  grassums  must  in  the  valuation  be 
added  to  the  rent.* 

The  subject  of  gretssums  paid  or  stipulated  for  in  a  tack 
as  part  of  the  consideration  for  granting  it,  underwent 
much  discussion  and  deliberation,  both  here  and  in  the 
House  of  Lords,  in  the  noted  case  of  the  Queensberry 
leases.  The  shape  in  which  the  matter  presented  itself 
there  bears  no  sound  analogy  to  the  question  regarding 
the  effect  of  grassums,  as  forming  or  not  forming  part  of 
the  rent  in  a  valuation  of  teinds ;  and  it  seemed  to  be  so 
admitted  in  the  discussions  in  the  above  remarkable  case. 

1  CampbeU  v.  College  of  Glasgow,  2l8t  June  1816,  F.  C. 
>  Locality  of  Ballintrae,  10th  June  1827,  Shaw's  Teind  Gases,  p.  129. 
s  Baillie  v.  Duke  of  Douglas,  2d  December  1780,  Fol.  Diet.,  ii.  p.  440. 
*  MaxweU  v.  The  University  of  Glasgow,  6th  February  1746,  Kilkerran, 
Fol.  Diet.,  iv.  p.  866. 
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Yet,  in  the  powerful  address  which  accompanied  the 
delivery  of  the  judgment  on  that  occasion,  the  subject  of 
grassums  in  tacks  of  teinds  was  referred  to  by  the  noble 
and  learned  Lord  and  most  eminent  Judge  who  then 
advised  the  House  ;  and  his  Lordship,  in  the  course  of  the 
following  observations,  was  led  into  certain  statements 
which  may,  it  is  hoped  without  presumption,  be  taken 
notice  of  in  this  place. 

After  observing  that,  in  judging  of  the  transaction  then 
under  consideration,  the  House  was  to  decide  what  is 
the  Scotch  law  applicable  to  it ;  and  that  if,  in  looking 
to  the  practice,  the  understanding,  and  the  decision 
of  courts,  they  should  come  to  entertain  an  opinion 
adverse  to  that  law,  yet,  however  strongly  they  might  be 
impressed  with  the  inexpediency  of  it,  they  were  bound 
to  resist  such  impressions,  and  to  pronounce  the  law 
simply  as  they  foimd  it  to  be, — ^his  Lordship  proceeds  as 
follows^ : — 

'  On  the  other  hand,  as  a  lawyer,  I  do  not  shrink  from 
'  stating,  that  there  may  be  a  great  deal  of  practice  in 

*  transactions  of  a  particular  nature ;  there  may  be  a  great 

*  deal  of  understanding  as  to  the  legality  or  illegality  of 
'  that  practice  ;  and  there  may  be  a  great  deal  of  decision, 

*  where  the  point  decided  is  not  the  point  in  controversy — 

*  which  understanding,  it  must  be  admitted,  is  important ; 
'  which  practice  is  strong ;  and  it  must  be  admitted  that 
'  the  general  understanding  is  important  testimony  as  to 
'  what  the  law  is ;  and  that  the  dicta  of  judges,  and  what 
'  they  have  taken  for  granted  in  decisions  not  upon  the 
'  point,  are  of  great  weight  also,  as  testimony  of  what  the 
^  law  is ;  but,  nevertheless,  the  law  may  not  be  as  that 
'  practice,  or  that  understanding  or  those  dicta,  would 

*  prima  facie  import  it  to  be. 

1  Bligh'fl  Reports  in  House  of  Lords,  toI.  i.  p.  455. 
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'  The  present  case  affords  a  very  strong  and  cogent 
illustration  of  the  doctrine  which  I  have  been  stating. 
You  see  in  this  case,  that  from  a  particular  period,  long 
before  the  year  1600,  and  down  to  the  year  1732,  it  was 
the  constant  doctrine,  and  the  uniform  decision  of  the 
courts  of  Scotland,  with  respect  to  teinds,  that  they  were 
to  be  valued  upon  the  rent  constantly  paid,  and  without 
reference  to  grassums  taken  by  the  person  to  whom  that 
rent  was  constantly  paid.  If  any  person  had  asked, 
prior  to  the  year  1732,  what  was  the  law  with  respect 
to  teinds,  he  would  have  been  answered,  Who  can  doubt 
it  ?  Here  are  the  doctrines  and  decisions  of  the  courts ; 
and  yet  in  the  year  1732  the  Court  of  Session  itself 
decided,  that  all  this  practice,  and  all  this  understanding, 
and  all  these  decisions,  were  not  according  to  the  law  of 
Scotland.  I  do  not  say  that  the  principle  as  between 
the  landowner  and  the  person  who  is  entitled  to  the 
teinds  is  to  be  applied  in  considering  the  effect  of  a 
deed  of  tailzie,  as  between  the  heir  of  tailzie  in  posses- 
sion and  the  person  to  succeed  ;  but  I  am  only  attempt- 
ing to  illustrate  the  observation,  that  both  in  England 
and  in  Scotland  it  has  frequently  occurred,  that  there  is 
a  great  deal  of  practice,  a  great  deal  of  understanding, 
and  many  dicta  ;  and  yet,  when  the  thing  came  to  be 
investigated,  that  practice,  that  understanding,  and  those 
dicta,  were  found  to  be  without  foundation/ 
Now,  as  to  this  matter  it  is  to  be  observed — 1.  That  it 
has  been  clearly  shown  in  the  preceding  pages  (as  is 
humbly  thought),  that  no  judicial  valuation  of  teinds  ever 
did  or  could  take  place  in  Scotland  prior  to  the  year  1600. 
2.  That  no  legal  power  or  jurisdiction  existed  in  Scotland 
under  which  any  such  valuation  could  have  taken  place 
until  the  year  1627  or  1629,  when  the  system  of  valua- 
tions was  introduced  under  the  authority  of  the  King's 
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decrees,  ratified  by  Parliament  in  1633,  prior  to  which 
period  the  teinds  were  drawn,  ipsa  corpora^  by  the  titular 
coming  on  the  lands,  and  selecting  every  tenth  sheaf  for 
himself.  3.  That  prior  to  the  year  1600,  and  during  the 
whole  of  the  preceding  century,  no  case  came  before  the 
Commission  for  valuing  teinds  in  which  it  was  made  a  ques- 
tion whether  the  grassum  stipulated  in  a  lease  should  or 
should  not  form  part  of  the  rent  in  adjusting  the  temdable 
rental,  and  no  decision  of  the  commissioners  could  have 
been  pronounced  on  such  a  question ;  and  it  was  not  until 
the  introduction  of  the  system  of  valuations  by  the  King's 
decrees  in  1629,  when  rent  became  the  criterion  of  teind, 
that  any  question  could  possibly  have  arisen  as  to  whether 
grassums  should  or  should  not  be  computed  as  part  of 
the  teindable  rental. 

Where,  then,  it  may  be  asked,  are  to  be  found  all  or 
any  of  the  doctrines  or  decisions  by  which  the  Supreme 
Courts  of  Scotland  are  represented  to  have  decided  that 
to  be  the  law  of  Scotland,  which  they  have  afterwards  set 
aside  as  being  contrary  to  that  law  ?  These  doctrines  and 
decisions,  which  for  a  length  of  time  are  said  to  have 
been  promulgated  with  that  constancy  and  uniformity 
which  are  the  distinguishing  qualities  of  a  fixed  law,  but 
to  have  been  afterwards  unsettled  by  the  same  tribunals 
which  fixed  them,  must  surely  have  found  their  way  into 
some  of  the  various  reports  of  their  proceedings  which 
have  come  down  to  us.  But  no  trace  of  such  matters  is 
to  be  found  in  any  of  those  records,  reported  cases,  or  any 
cotemporary  authority ;  and  the  first  case  involving  the 
question  alluded  to  which  ever  came  before  the  commis- 
sioners did  not  occur  till  1730,  when  it  was  decided  that 
grassums  did  not  form  part  of  the  rent.  The  next  case 
in  which  the  same  question  arose  did  not  occur  till  1744, 
when  the  Court  pronounced  an  opposite  judgment ;  and 
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the  tack  being  for  nineteen  years,  and  the  grasBum  £2400, 
they  found  that  a  nineteenth  part  of  the  grassum  must  be 
added  to  each  year's  rent  in  valuing  the  teinds.  That 
decision  has  regulated  the  \7h0le  subsequent  practice  of 
the  Court,  without  any  farther  doubt  or  dispute ;  and, 
with  the  exception  of  these  two  cases,  the  same  ques- 
tion has  never  come  before  the  Court  in  any  instance 
whatever. 

In  1769,  a  proprietor  having  let  his  whole  estate  to 
one  person  on  a  lease  for  seventy-six  years,  his  heir,  in 
1795,  brought  a  valuation  of  his  teinds,  and  contended 
that  the  rent  paid  by  the  general  lessee  must  be  taken  as 
proof  of  the  value  of  the  lands,  which,  though  now  inade- 
quate, he  maintained  was  a  fair  and  equal  rent  at  the 
date  of  the  lease.  To  this  it  was  objected,  that  the  lands 
had  been  let  greatly  below  their  value,  and  for  the  pur- 
pose of  indemnifying  the  lessee  for  the  advances  he  had 
made  and  assistance  given  to  the  proprietor  in  making 
good  his  claim  to  the  estate,  which  had  been  disputed ; 
and  he  argued,  that  the  teind-duty  being  a  substitute  for 
the  right  of  drawing  the  teind  ipsa  corpora,  should  be 
ascertained  according  to  the  real  value  of  the  lands  ;  and 
as  it  is  a  fifth  of  the  constant  rent  which  the  land  pays 
which  is  by  statute  awarded  to  the  titular,  and  as  the 
landlord's  interest  is  not  affected  by  a  recent  rise  of  rent, 
which  may  not  be  permanent,  so,  on  the  other  hand,  he 
ought  not  to  be  allowed  to  injure  the  titular  by  keeping 
down  the  rent,  whether  by  taxes,  grassum,  or  other  arti- 
ficial means.  On  the  other  hand,  the  pursuer  relied  on 
the  principle,  that  the  value  of  the  lands  can  only  be 
ascertained  by  what  the  landlord  draws  from  them ;  and 
that  no  sound  distinction  could  be  made  between  the  case 
of  lands  let  to  a  general  lessee  and  that  of  lands  let  to  a 
tenant  who  actually  possesses  them. 

N 
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The  Court,  on  advising  a  very  full  debate,  sustained 
the  objection,  reserving  to  the  pursuer  *  to  lead  a  new 
*  proof  of  the  yearly  value  of  the  lands.'* 

This  decision  of  the  Court  may  probably  be  ascribed  to 
the  peculiar  species  facti  which  occurred  in  that  case, 
where  the  object  of  the  landlord  in  the  original  transac- 
tion was  to  make  use  of  a  very  lucrative  lease,  as  the 
means  of  indemnifying  the  lessee  for  important  debts  and 
services  due  and  rendered  to  him  by  the  lessee,  and  which 
were  not  otherwise  compensated. 

A  similar  question  occurred  about  the  same  time  with 
regard  to  certain  lands  belonging  to  the  Earl  of  Cassillis, 
which  had  been  let  on  a  lease  for  three  nineteen  years 
for  a  rent  of  L.25  and  no  grassum.  About  forty  years 
thereafter,  the  same  lands  were  subset  for  a  rent  of 
L.80. 

In  the  locality  of  an  augmentation,  the  minister  gave 
in  a  rental  in  which  he  stated  the  above  lands  at  the  rent 
paid  by  the  sub-tenant ;  but  to  this  the  Earl  objected,  and 
contended  that,  in  valuations  of  teinds,  the  rent  bonafde 
received  by  the  landlord  is  and  ought  to  be  adopted  as 
the  rule  for  fixing  the  value  of  the  lands,  and  that  the 
same  must  hold  in  processes  of  augmentation  and  locality; 
to  which  it  was  answered  by  the  common  agent,  that  the 
true  rent  of  the  lands  must  be  ascertained  by  the  rent 
which  they  actually  pay  at  the  time,  and  not  by  a  lease 
granted  forty  years  ago. 

The  Lord  Ordinary  repelled  the  objection.  But  the 
Court  considered  the  question  to  depend  on  the  same 
principle  as  if  it  had  occurred  in  a  valuation  of  the  teinds, 
observing  that  it  would  be  hard  for  an  heritor  to  pay 
stipend  according  to  a  higher  rent  than  he  himself  re- 
ceives ;   and  they  unanimously  sustained  the  objection, 

»  Leslie  ».  The  Earl  of  Kintore  and  others,  25th  February  1796,  Fae.  Col. 
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and  *  found  that  the  rent  paid  to  the  landlord  must  be  the 
'  rale  for  ascertaining  the  rent  of  his  lands.'^ 

The  same  question  occurred  more  recently  in  the  case 
of  Tushilaw,  where  the  whole  estate  had  been  let  to  a 
general  lessee,  who  subset  the  different  farms  at  increased 
rents,  the  principal  rent  being  at  a  comparatively  low  rate. 
In  1821  an  action  of  valuation  and  sale  of  the  teinds 
was  raised  at  the  instance  of  the  proprietor  against  the 
Officers  of  State  and  other  parties,  for  whom  appearance 
was  entered  and  objections  stated,  upon  averments  to  the 
effect  that  the  principal  lease  had  been  obtained  in  con- 
sideration of  grassums,  and  was  exposed  to  other  defects. 
But  they  failed  in  establishing  any  of  their  pleas,  and 
the  pursuer  obtained  decree  of  valuation,  adopting  the 
rent  in  the  principal  lease  as  the  proper  rule  and  crite- 
rion of  the  value  of  the  lands. 

The  pursuers  then  raised  an  action  of  reduction  of  the 
decree,  proceeding  upon  nearly  the  same  grounds  as  were 
pleaded  by  them  in  the  process  of  valuation ;  and  ulti- 
mately the  Lord  Ordinary  appointed  cases  on  the  whole 
points  in  dispute — which  being  given  in  and  revised,  his 
Lordship  made  avizandum  with  the  same  to  the  Court. 

The  only  point  of  law  argued  by  the  pursuers  in  their 
pleading  was  the  question,  whether  the  principal  rent 
payable  by  the  lessee  under  his  general  lease,  or  the  sub- 
rents  payable  to  him  by  his  tenants,  should  be  the  rule 
for  valuing  the  lands ;  and  the  Court  unanimously  held 
that  the  former,  being  the  only  rent  received  by  the  pro- 
prietor, must  be  taken  as  the  true  criterion  of  that  value, 
of  which  the  teind  is  a  part.' 

The  same  rule  prevails  where  the  lands  have  been  let 

»  Earl  of  CaasiUis  v.  Finlay,  16th  Dec.  1796,  Fac.  Col. 
*  Officers  of  State  v,  Anderson,  not  reported,  Winter  Session  1845,  Ses- 
sion Papers  penes  me. 

N    2 
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upon  a  new  lease  for  increased  rent  while  the  old  lease  is 
current.  This  occurred  in  the  case  of  Dalrymple,^  where 
it  appeared  that  certain  lands  had  been  let  prior  to  Mar- 
tinmas 1769  for  the  yearly  rent  of  L.lOO,  but  that  a  new 
lease  was  granted  after  that  term  for  nineteen  years,  at 
L.lOO  for  the  first  year,  and  L.190  for  all  the  subsequent 
years. 

But  the  proprietor  having  brought  an  action  of  valua- 
tion of  his  teinds,  which  was  executed,  and  his  proof  taken 
prior  to  October  1768,  the  question  occurred,  whether  the 
rent  under  the  old  lease,  which  was  current  during  the 
proceedings  in  the  valuation,  or  the  rent  under  the  new 
lease,  which  did  not  commence  till  Martinmas  1769,  should 
be  adopted  as  the  rule  of  valuation. 

The  Court  found  that  the  lands  in  question  must  be 
stated  at  L.lOO  of  yearly  rent,  thereby  adopting  the  rent 
of  the  old  lease  as  the  rule  of  valuation. 

A  case  involving  nearly  the  same  question  afterwards 
occurred,  and  ended  in  rather  a  different  result. 

Certain  lands  belonging  to  Mr  Glassford  of  Dugaldstone 
were  let  on  leases,  which  expired  as  to  the  arable  part  of 
the  land  at  Martinmas  1810,  and  as  to  the  grass  at  Whit- 
sunday 1811. 

In  November  1810  a  new  agreement  was  entered  into 
by  the  landlord  and  tenant,  by  which  the  tenants  received 
new  leases  of  the  lands,  to  commence  at  the  expiry  of  the 
old — ^that  is,  with  crop  1811. 

In  February  1811,  Mr  Glassford  brought  a  process  of 
valuation  of  the  teinds  of  these  lands,  and  a  question 
occurred  between  him  and  the  minister  as  to  whether  the 
old  or  the  new  leases  should  be  the  rule  of  valuation. 

As  to  the  arable  land,  the  old  leases  had  expired  ;  but  as 
to  the  grass,  they  had  a  few  months  to  run. 

^  8(1  July  1771,  F.  C. 
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The  Lord  Ordinary  (Bobertson),  in  respect  that  the  ten- 
ants under  the  new  leases  had  only  a  partial  and  not  a 
total  possession,  found  that  the  rents  under  the  old  leases 
must  be  the  rule  of  valuation. 

The  minister  represented  against  this  judgment,  when 
the  Lord  Ordinary,  on  again  advising  the  case,  found  as 
follows : — '  Li  respect  the  tenants  under  the  new  leases 
'  had  only  obtained  a  partial  possession  of  the  subject, 
^  while  part  thereof  still  remained  in  possession  of  the 

*  tenants  under  the  old  leases,  and  in  respect  that  no  crop 

*  had  been  reaped,  and  that  no  rent  was  due  under  the 
'  new  leases  at  the  time  when  the  proof  was  led,  refuses 
'  the  desire  of  the  representation,  and  adheres  to  the  for- 

*  mer  interlocutor/ 

The  minister  petitioned  the  Court ;  and  on  advising  his 
petition  with  answers,  their  Lordships,  by  a  great  majority, 
altered  the  interlocutor,  and  found  '  that  the  rent  payable 
'  by  the  tenant  under  the  new  leases  must  be  the  rule  for 

*  valuing  the  teinds  of  the  respondent's  lands/ 

The  ground  on  which  the  Court  pronounced  this  judg- 
ment is  stated  in  the  report  to  be,  *  that  the  lease  of  the 
'  principal  teindable  subject  was  at  an  end  at  Martinmas 
'  1810,  and  that  the  tenant  was  merely  allowed  to  remain 

*  on  the  farm  till  the  Whitsunday  thereafter  for  his  own 
'  convenience/ 

It  was  thus  assumed  by  the  Court,  as  the  ratio  of  their 
judgment,  that  the  grass  land  was  not  a  teindable  subject ; 
a  point  by  no  means  clear  at  that  time,  and  the  reverse  of 
which  is  now  the  settled  law. 

Where  two  farms  were  let  together  on  one  lease  for 
nineteen  years  at  the  cumulo  rent  of  L,200,  of  which 
L,150  was  allocated  upon  the  one  farm,  and  the  remain- 
ing L.50  on  the  other,  but  the  stock,  crop,  and  eflfects  of 
each  farm  were  subjected  to  the  landlord's  hypothec  for 
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* 

the  whole  rent,  a  process  of  valuation  of  the  teinds  of 
certain  lands  belonging  to  the  proprietrix  was  brought  by 
her,  which  included  one  of  the  above  farms,  being  that  on' 
which  the  L.50  of  the  cumulo  rent  was  allotted. 

A  difiference  having  occurred  as  to  the  exact  propor- 
tion of  the  cumulo  rent  which  should  be  laid  upon  the 
farm  included  in  the  valuation,  as  the  rule  for  fixing  the 
amount  of  teind  chargeable  thereon,  a  proof  was  allowed, 
various  witnesses  and  valuators  were  examined,  and  upon 
the  proof  being  reported,  a  scheme  of  valuation  was  pre- 
pared by  the  clerk,  containing  two  views — one  according 
to  the  value  put  on  the  farm  by  the  valuators,  and  the 
other  proportioning  the  cumulo  rent  according  to  the 
value  put  by  the  witnesses. 

Upon  this  the  parties  were  fully  heard,  and  ultimately 
the  Court  were  of  opinion  that,  as  the  lease  was  current 
at  the  date  when  the  proof  was  taken,  it  should  be 
adopted  as  the  rule  for  ascertaining  the  cumulo  rent,  but 
that  the  allocation  fell  to  be  made  according  to  the  evi- 
dence given  by  the  witnesses.  They  therefore  adopted  the 
second  view  submitted  in  the  report  of  the  Teind  Clerk. 

In  the  islands  of  Orkney  and  Shetland  the  teinds  have 
been  immemoriallypaid  in  kind,  consisting  partly  of  victual 
but  chiefly  of  the  lesser  tithes,  such  as  butter,  wool,  and 
fish  oil.  When  it  was  proposed  to  subject  these  tithes  to 
valuation,  this  led  to  differences  between  the  heritors  and 
the  minister.  The  heritors  contended,  that  as  the  tithes 
were  still  paid  in  kind  they  should  be  valued  separately, 
whereas  the  minister  insisted  for  a  valuation  by  the  rent 
of  the  land.  This  difference  came  before  the  Court,  and 
was  the  subject  of  lengthened  proceedings  and  a  full  proof. 
The  Lord  Ordinary,  on  advising  that  proof,  pronounced  a 
special  interlocutor,  by  which  he  found  that  the  t^ind 
hitherto  in  use  to  be  paid  was  not  dravm  teindy  but  rather 
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of  the  nature  of  rental  boUSy  introduced  by  agreement 
between  the  titular  and  heritor,  and  established  by  long 
usage ;  but  that  such  usage,  though  sufficient  for  regu- 
lating the  several  interests  of  the  heritor  and  titular,  who 
were  parties  to  it,  could  not  be  adopted  as  a  rule  for  deter- 
mining the  interest  of  the  minister,  who  was  no  party  to 
it.  His  Lordship  therefore  found  that  the  agricultural 
rent  must  be  the  rule ;  but  this  led  to  a  difference  as  to 
what  should  be  considered  as  the  true  amount  of  that 
rent.  For  as  some  of  the  lands  adjoined  the  sea,  and  the 
tenant  realised  considerable  profit  by  fishing,  for  which 
the  landlord  furnished  the  boats  and  other  materials,  re- 
ceiving in  return  fish  at  a  reduced  price,  he,  the  landlord, 
contended,  that  as  the  gross  rent  included  an  allowance 
in  respect  of  the  fishing,  besides  the  proper  land-rent,  a 
deduction  should  be  made  on  that  account  from  the  proven 
rental,  which  he  proposed  to  state  at  one  half.  The 
minister,  on  the  other  hand,  contended  for  the  whole 
rent  without  deduction.  But  ultimately  the  Court,  by  a 
majority,  decided  that  a  medium  rent  should  be  the  rule, 
and  they  adopted  the  mode  proposed  by  the  heritors.^ 

In  a  previous  case  the  Court  had  recognised  the  prin- 
ciple adopted  by  the  Lord  Ordinary  on  the  above  occasion, 
that '  in  fixing  the  teindable  rent  regard  must  be  had  to 

*  that  rent  which  is  truly  and  bona  fide  paid,  or  which 

*  the  land  is  truly  worth  when  let  for  agricultural  pur- 
'  poses.'  And  on  the  same  occasion  they  found  that 
'  fishing  profits  are  not  teindable.     Indeed  this  was  fixed 

*  in  the  case  of  Bressay*  (not  reported). 

A  decree  of  valuation,  at  the  instance  of  Lord  Dundas, 
of  the  teinds  of  the  parish  of  Bressay  and  Harray,  was 

'  Monat  ftnd  others  v.  Marshall,  22d  May  1S16;  not  reported.    See 
Connell,  vol.  i.  p.  191. 
■  Watson  V,  Heritors  of  North  Mavine,  7th  March  1S21,  Fac.  Col. 
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reduced  by  the  Court,  in  a  process  brought  by  the  minister, 
on  the  ground  that  although  the  lands  were  at  the  time 
in  the  possession  of  tenants,  the  proof  of  the  value  was 
taken  by  a  hypothetical  estimate  of  the  rent  which  the 
lands  might  have  been  expected  to  yield  on  a  nineteen 
yearfe'  lease;  which  proceeding  was  held  to  be  '  improper, 
'  as  contrary  to  the  established  rule  in  valuations  of  teinds/ 

From  the  preceding  details  it  appears  that  in  ascer- 
taining the  precise  amount  of  the  teindable  rental  the 
Court  have  been  careful  to  confine  that  inquiry  to  the 
sum  which  the  heritor  reeeives  as  the  true  consideration 
paid  for  the  land  itself  or  its  produce ;  for  as  the  teind  is 
a  burden  on  the  fruits  of  the  land,  the  rent,  or  that  pro- 
portion of  it  which  is  given  as  a  compensation  for  the 
land,  ought  to  be  confined  to  what  is  truly  paid  in  con- 
sideration of  the  land  or  its  proper  fruits,  as  distinguished 
from  incidental  charges  for  accessory  advantages  or  con- 
veniences enjoyed  by  the  tenant  in  articles  not  per  ae 
teindable.  Such  charges  are  either  excluded  from  the 
computation  in  adjusting  the  rental,  or  deducted  from 
what  is  stated  as  the  prima  facte  amount,  so  as  the  same 
may  be  confined  to  that  sum  of  rent  whereof  the  fifth 
part  is  taken  as  the  teind. 

Claims  of  deduction  from  the  apparent  rental,  or  of 
exclusion  from  the  computation  on  which  it  is  founded, 
have  been  sustained  by  the  Court  in  the  following  cases : — 

Bents  stipulated  for  metals,  minerals,  stones,  clay,  Ac., 
as  not  being  among  the  proper  fruits  of  the  earth,  and  so 
not  teindable.^ 

Expenses  laid  out  by  the  landlord  in  upholding  the 
tenant's  house.' 

^  Forbes,  p.  868 ;  Erakine,  yol.  ii.  102. 

2  Heriton  of  Calder  v.  Glasgow  GoUege,  llth  Dec.  1784,  Fol.  Diet., 
p.  440. 
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Bents  paid  for  supernumerary  houses,  over  and  above 
what  was  necessary  for  labouring  the  ground,  whether  paid 
by  the  landlord  or  the  tenant,  because  such  rent  must  be 
considered  as  paid  for  the  houses  which  are  not  teindable.^ 

In  respect  of  a  moss  let  to  a  tenant,  out  of  which  he 
was  allowed  to  win  and  sell  peats,  moss  not  being  a  teind- 
able  subject ;  and  a  higher  rent  must  be  understood  to  be 
given  on  account  of  that  privilege.* 

Deduction  in  respect  of  a  certain  sum  paid  by  the  pur- 
suer's author,  as  the  price  of  an  heritable  tolerance  of 
casting  peats  upon  a  neighbouring  tenement,  purchased 
by  him  for  the  land.' 

Deduction  allowed  an  heritor  for  any  multure  payable 
for  certain  lands  which  he  had  thirled  to  a  foreign  mill, 
but  not  for  such  as  he  had  thirled  to  his  own  mill.^ 

Neither  cess,  nor  poultry,  nor  services  are  to  be  com- 
puted in  estimating  the  teindable  rental.^ 

But  where  there  was  an  unusual  number  of  poultry, 
deduction  sustained  only  for  a  hundred  hens.  Quoad 
ultra  to  be  valued/ 

Deduction  allowed  for  an  orchard. 

The  following  deductions — ^viz.,  the  rent  of  the  mill-eye 
of  the  Over  Mill  of  Kinneder ;  the  waulk-mill,  snufF-mill, 
and  ferry-boats  on  the  north  water  of  Esk,  and  houses, 
yards,  and  smithy  possessed  by  the  smith  ;  and  also  the 
services  and  kain  paid  in  kind  ;  and  likewise  the  butter, 
in  respect  the  quantity  was  only  half  a  stone.^ 

I  Heritors  of  Galder  t^.  Glasgow  College,  llth  Dec.  1784,  FoL  Diet.,  p.  440. 

*  Fol.  Diet,  vol.  ii.  p.  440,  llth  Dec.  1784. 

«  Ibid..  Skene  v.  College  of  Aberdeen,  16tb  Feb.  1787. 
«  Marshall  v.  College  of  Glasgow,  6th  Feb.  1748,  M.  16744. 
ft  Maxwell  v.  Duke  of  Qneensberry,  22d  Jnlj  1747,  Fol.  Diet.  vol.  iy. 
p.  855. 

*  Adam  v.  Heritors  of  Cnshnie,  15th  July  1752. 

7  Hay  and  others  v,  Duke  of  Bozbnrghe,  2d  March  1767,  Fac.  Coll. 
"  Fullarton  v.  Aberdeen  College,  22d  July  1772. 
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The  rent  of  a  waulk-mill  deducted.* 

For  the  price  of  marl  which  the  landlord  was  under  an 
obligation  to  furnish  to  his  tenants,  whereby  an  increase 
of  rent  was  obtained.* 

For  timber  furnished  to  repair  houses,  in  terms  of  an 
obligation  in  the  tack.' 

The  following  deductions  allowed  the  pursuer : — 1.  For 
the  interest  of  the  price  of  lime  furnished  to  the  tenant ; 

2.  For  lime  annually  allowed  below  the  market  price ; 

3.  For  a  sum  of  money  advanced  to  a  tenant,  to  enable 
him  to  put  his  farm  in  good  condition  ;  4.  For  additional 
rent  paid  in  respect  of  a  bridge  over  a  neighbouring 
river ;  5.  For  the  expense  of  stone  dykes  erected  seven 
years  prior  to  the  commencement  of  the  process  of  valua- 
tion.* 

Deduction  for  permanent  improvements  allowed  at  the 
rate  of  seven  and  a-half  per  cent,  for  seven  years  prior  to 
the  process  of  valuation,  but  no  longer.' 

The  following  claims  disallowed : — 

No  claim  for  deduction  in  respect  of  a  moss  being 
likely  to  wear  out. 

No  claim  for  malt-bams  or  malt-kilns  being  accommo- 
dations common  to  all  tenants.* 

No  claim  for  services,  of  whatever  value.^ 

No  claim  for  the  feuars  about  Dalkeith  on  account  of 
the  dung  of  Dalkeith,  of  which  the  town  could  deprive 
them  at  pleasure.^ 

1  Kincaid  v.  York  Building  Company,  26th  June  1771»  Fac.  Coll. 
>  Gordon  v.  Officers  of  State,  22d  Feb.  1785. 
8  Waddell  v.  College  of  Glasgow,  18th  Dec.  1769,  HaUes,  827. 
«  Scott  o.  St  Andrews  College,  5th  Feb.  1806,  Fac.  CoU. 
A  Smith  V.  Officers  of  State,  17th  Dec.  1817. 
*  Skene  v,  Aberdeen  College,  16th  Feb.  1787,  M.  15789. 
7  Sinclair  v,  Grote,  27th  June  1788 ;  Donglas  v.  Minister  of  St  Mango, 
28d  July  1760,  Elch.  tit.  14. 
"  Feuars  of  Dalkeith  v.  Duke  of  Bucclengh,  Ist  Feb.  1744,  Elch.  tit.  18. 
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No  claim  of  deduction  in  respect  of  sea*ware  said  to 
occasion  an  increased  rent  of  the  land.^ 

No  deduction  allowed  for  the  use  of  a  moss  "which  was 
part  of  the  lands,  and  was  employed  by  the  tenants  as 
manure.' 

Claims  of  deduction  on  the  following  grounds  disal- 
lowed— viz.,  1.  Kain  and  carriages,  or  the  conversions 
paid  by  the  tenants  for  hens  and  the  carriage  of  coals ; 
2.  For  the  advanced  rent  paid  by  the  hill-men  of  the  colliery 
and  coal  grieve  ;  3.  For  advanced  rent  paid  by  the  tenants 
for  the  privilege  of  working  lime  in  the  pursuer's  quarry ; 
4.  For  the  expense  of  upholding  a  number  of  cot-houses.* 

Deduction  claimed  but  disallowed  of  additional  rent 
paid  on  account  of  exemption  from  multures.*^ 

No  deduction  on  account  of  peats  allowed  by  the  pro- 
prietor to  his  tenants.' 

No  deduction  allowed  for  improvements  by  manure,  nor 
for  extra  houses.^ 

No  deduction  to  the  heritor  in  respect  of  his  having 
allowed  his  tenants  the  benefit  of  a  servitude  of  digging 
peats  for  their  own  use  over  the  moss  of  a  neighbouring 
heritor.^ 

The  cases  which  have  been  referred  to  are  reported 
cases ;  but  it  is  believed  there  are  many  others  in  the 
Teind  Becords,  and  that  on  no  subject  are  the  decisions 
of  the  Court  more  conflicting  than  on  that  of  the  deduc- 
tions to  be  allowed  or  disallowed  from  the  teindable  rent 
in  processes  of  valuation. 

1  Hay  V.  Dnke  of  Roxburghe,  2<i  March  1767,  M.  16760. 

*  Waddell  v.  College  of  Glasgow,  18th  Dec.  1769,  Hailes,  827. 

s  Kincaid  v.  York  Buildings  Company,  26th  June  1771,  M.  16766. 

«  Earl  of  Kintore  v.  College  of  St  Andrews,  8th  Feb.  1786,  M.  16766. 

«  Munro  v.  Officers  of  State,  14th  Dec.  1796,  M.  16771. 

«  Earl  of  Selkirk  v.  Officers  of  State.  8th  Deo.  1802,  M.  16778. 

T  Peterkin  9.  Earl  of  Moray,  20th  May  1801. 
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The  proceedings  of  the  sub-commissioners  in  valuing 
teinds  are  said  to  have  ceased  at  the  Bestoration,  as  there 
appears  after  that  event  no  new  nomination  of  sub-com- 
missioners, nor  any  renewal  of  their  former  commission. 
But,  at  all  events,  their  powers  and  office  were  neces- 
sarily terminated  in  1707,  by  the  establishment  of  the 
Teind  Court,  to  which  all  the  duties  and  functions  of  for- 
mer commissions  were  transferred ;  and  nothing  now 
remains  of  the  sub-commissioners  except  some  of  their 
old  reports,  which  are  occasionally  brought  before  the 
Teind  Court,  which  is  now  the  High  Commission,  for 
their  approbation. 

The  competency  of  that  proceeding  was  at  first  doubted ; 
and  it  was  maintained  that  in  the  commissions  granted 
after  1661,  there  was  no  power  given  to  receive  the 
reports  of  former  sub-commissioners,  and  that,  from  the 
Bestoration  to  the  Bevolution,  there  were  no  such  reports 
approved  of ;  that  though  the  powers  of  the  Commission 
were  somewhat  enlarged  in  1690,  yet,  with  respect  to  this 
question,  power  was  only  given  to  the  Commission  of  that 
date  to  receive  the  reports  of  their  own  sub-commissions, 
and  that  the  present  Court  had  no  such  power  conferred 
on  it.  But  in  answer  to  this  objection,  various  examples 
were  referred  to  of  the  exercise  of  this  power  by  the  Court, 
which  was  not  considered  to  admit  of  serious  doubt,  and 
the  Court  approved  of  the  report.^ 

An  application  for  approbation  of  a  sub-valuation, 
dated  in  1643,  was,  however,  refused,  upon  the  ground 
that  the  Act  1641,  which  appointed  the  commission  by 
whose  authority  the  valuation  was  awarded,  fell  under 
the  effect  of  the  Rescissory  Act  in  1661,  in  which  there 
was  no  exception  of  the  decrees  of  the  Commission ;  and 
although  there  was  an  exception  in  the  9th  Act  of  that 

1  Murray  v.  Lord  Blantyre,  80th  July  1746,  M.  16746. 
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parliament  of  private  rights,  yet  the  Court  held  that  ex- 
ception to  apply  to  completed  rights  or  final  decrees,  and 
not  to  interim  steps  taken  by  sub-commissioners,  which 
had  never  been  approved  by  the  High  Commission  ;  be- 
sides that  the  Court  thought  they  had  already  gone  far 
enough  with  respect  to  the  reports  of  sub-commissioners.* 

It  is  a  common  objection  to  an  approbation  of  a  sub- 
valuation,  that  it  has  been  derelinquished  by  over-pay- 
ment, the  relevancy  of  which  objection  can  admit  of  no 
doubt ;  but  to  succeed  in  it  requires  a  case  to  be  made 
out  of  a  series  of  payments  beyond  the  amount  of  the 
valued  teind,  under  circumstances  that  infer  an  intention 
to  desert  or  depart  from  the  sub-valuation.  In  the  case 
of  Pringle  v.  the  Officers  of  State,  he  was  insisting  in  an 
approbation  of  an  old  report  of  the  sub-commissioners  in 
1630,  which  he  had  recently  discovered.  The  defenders, 
inter  aiia,  objected  dereliction,  founded  on  his  possession 
of  the  teinds  for  years  under  tacks  taken  out  from  the 
Crown,  at  a  higher  rent  than  was  specified  in  the  report ; 
but  this  was  disputed,  and  it  was  averred  that  for  forty 
years  the  pursuer  had  paid  less  than  the  rent  in  the  sub- 
valuation,  of  the  existence  of  which  he  was  besides  igno- 
rant, when  possessing  under  the  leases.  The  Court  re- 
pelled the  objection.' 

Besides  the  plea  of  dereliction  occasionally  urged  against 
the  reports  of  sub-commissioners,  these  have  been  not 
unfrequently  challenged,  on  the  objection  that  they  are 
cut  off  by  the  negative  prescription.  That  plea  has  been 
repeatedly  overruled  ;  first  in  the  early  case  of  Lady  Car- 
dross,'  in  which  it  appeared  that  an  heritor,  having  pur- 
chased his  teinds  and  obtained  a  decree  of  sale  thereof, 

1  Oliphant «.  Smith,  8d  Feb.  1748,  Kilk.  p.  658,  No.  6. 

2  Pringle  V.  Officers  of  State,  14th  Feb.  1770,  Fac.  Coll. 
»  7th  June  1710,  Diet.  10657. 
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was  allowed  to  intromit  with  them  in  the  meantime,  he 

paying  the  interest  of  the  price  to  the  titular,  until  he 

should  obtain  an  herit-able  right.     His  possession  on  that 

footing  continued  for  upwards  of  forty  years,  when  the 

titular  brought  an  action  against  him  for  bygone  teinds, 

in  defence  to  which  he  pleaded  his  decree  of  sale  and 

prescriptive  possession;   when  it  was  answered  for  the 

titular,  that  the  decree  was  lost  non  utendo,  being  cut  off 

by  the  negative  prescription. 
But  the  Court  found  '  that  the  prescription  non  tUendo 

*  doth  take  no  place  in  this  case,  and  therefore  sustained 

*  the  decree  of  sale.' 

This  decision  is  referred  to  by  Mr  Erskine,^  who  justly 
observes,  that  '  a  decree  of  valuation  cannot  be  lost  non 

*  utendo,  because  such  decree  establishes  no  right  or  claim 
'  of  tithes  in  the  obtainer  of  it  against  another,  and  can 

*  be  used  by  him  no  otherwise  than  as  a  defence  against 

*  the  claim  of  the  titular.' 

The  same  question  occurred  in  the  case  of  the  Duke  of 
Montrose  and  certain  heritors  of  the  parish  of  Drymen, 
who  insisted  in  a  process  of  approbation  of  a  report  of  the 
sub-commissioners  valuing  their  teinds.  This  was  op- 
posed by  the  Officers  of  State,  upon  the  ground  that  all 
benefit  arising  from  the  report  was  cut  off  by  the  negative 
prescription ;  to  which  they  added  the  farther  plea  of  de- 
reliction, in  consequence  of  the  heritors  having  possessed 
their  teinds  for  above  forty  years,  upon  a  series  of  tacks 
from  the  Exchequer,  for  payment  of  tack-duties  different 
from  the  amount  of  the  teinds  as  fixed  by  the  report  in 
question.  But  the  Court  repelled  both  objections,  and 
approved  of  the  report,  it  appearing  that  the  tack-duty 
actually  paid  to  the  Exchequer  was  considerably  within 
the  value  of  the  proven  teind,  and  was  truly  a  conversion 

1  Erskine,  b.  8,  tit.  7,  §11. 
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into  money  at  a  lower  rate.  On  an  appeal  to  the  House 
of  Lords  this  judgment  was  affirmed.' 

The  plea  founded  on  the  negative  prescription  was 
again  repelled,  as  was  also  the  objection  of  dereliction, 
founded  on  the  alleged  neglect  of  the  heritors  to  state 
these  pleas  in  previous  processes  of  modification  and 
locality  by  the  minister,  and  prorogation  by  the  tacksman 
of  the  teinds.'  But  dereliction  was  sustained,  in  respect 
of  a  contrary  use  of  payment  for  time  immemorial.'  And 
the  same  decision  was  pronounced  as  to  a  sub-valuation, 
in  respect  the  same  had  been  derelinquished  by  a  use  of 
over-payment  of  stipend  to  the  minister.  At  the  same 
time,  the  Court  expressed  their  opinion  '  that  there  was 
'  no  difference  between  an  excess  of  payment  to  the 
'  minister  and  one  to  a  lay  titular.'  ^ 

In  a  process  of  approbation  of  a  sub- valuation,  where 
the  stock  and  teinds  of  their  respective  lands  were  valued 
by  the  sub-commissioners  at  certain  species  therein  par- 
ticularly mentioned,  and  where  the  titular  and  his  tenants 
had  thereafter  joined  in  tacks,  whereby  the  teinds  were  let 
for  payment  of  certain  duties,  which,  though  not  of  greater 
value  than  those  in  the  reports,  yet  consisted  of  different 
species,  the  Court  found  the  valuations  '  derelinquished, 
*  and  quite  innovated  by  consent  of  parties  in  the  sub-tacks 
'  produced,  and  that  these  cannot  now  be  appro ven,  and 
'  therefore  assoilzie  the  defenders  from  the  approbation.'^ 

A  case,  under  special  circumstances,  occurred  between 
certain  burgesses  of  the  burgh  of  Lauder  and  proprietors 
of  acres  and  crofts  of  land  there,  who  brought  a  process 
of  valuation  of  the  whole  teinds  in  the  parish  against  the 

*  Heritors  of  Drymen  v.  Officers  of  State,  Folio  Diet.,  vol.  iy.  p.  89. 

2  Thomson  v.  Officers  of  State,  20th  July  1768,  Fac.  Coll. 

3  Maxwell  v.  College  of  Glasgow,  Ist  Feb.  1764,  Fac.  Coll. 

*  Heritors  of  Blairgowrie  v.  Officers  of  State,  8th  Feb.  1797,  Fac.  Coll. 
^  Earl  of  Morton  v.  Stewart,  28th  Feb.  1758,  Fac.  Cull. 
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Earl  of  Lauderdale,  the  titular.  His  Lordship  objected 
that  the  whole  teinds  had  been  valued  by  the  sub-coin- 
missionerfl,  whose  report  had  been  approved  of  by  the 
High  Commission  in  1634,  and  contended  that  the  amount 
there  specified  must  be  held  to  be  the  just  value  of  the 
teinds  in  all  time  coming. 

The  pursuers  replied,  that  the  decree  of  valuation  in 
1634  could  not  be  the  rule,  the  same  having  been  dere- 
linquished,  as  the  titular  had  from  time  immemorial  been 
in  the  use  and  possession  of  drawing  the  teinds  ipsa  cor- 
pora  of  their  whole  lands. 

The  Lord  Ordinary  found  that  the  pursuers  had  a  good 
title  to  insist  in  the  process,  and  that  in  consequence  of 
the  practice  admitted  by  the  Earl,  of  him  and  his  prede- 
cessors drawing  the  teinds  ipsa  corpora,  '  for  time  imme- 
*  morial,  the  decree  is  cut  off  by  the  negative  prescription,' 
and  neither  party  can  resort  to  it  His  Lordship  there- 
fore allowed  a  new  proof,  and  the  Court  adhered  to  that 
interlocutor. 

This  was  a  very  special  case,  as  the  report  of  the  sub- 
commissioners  had  been  approved  by  a  decree  of  the  High 
Commission,  which,  as  will  be  shown,  cannot  be  held  as 
derelinquished,  upon  the  grounds  commonly  pleaded 
against  sub-valuations,  nor  cut  off  by  the  negative  pre- 
scription or  contrary  usage.  ^  But  the  peculiarity  of  the 
case  is,  that  the  decree  of  valuation  had  been  abandoned 
by  mutual  consent,  and  by  the  titular  exercising,  and  the 
heritors  submitting  to  his  exercise  of,  the  right  of  drawing 
the  teinds  ipsa  corpora  from  time  immemorial,  both  par- 
ties ignoring  and  deserting  the  previous  valuation  by  a 
practice  totally  incompatible  with  it. 

In  the  case  of  an  approbation  of  a  sub-report,  it  ap- 
peared that   the  lands  were  valued  in  grain,  and  the 

*  Somemlle  ».  Earl  of  Lauderdale,  6th  August  1773,  Fac.  OoU. 
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minister  pleaded  dereliction  by  over-payments,  which 
he  endeavoured  to  establish  by  assuming  that  the  value 
of  the  teinds  was  to  be  taken  at  the  selling  prices  of  the 
grain  ;  and  farther  objecting,  that  the  alleged  excess  had 
not  been  continued  for  the  period  of  forty  years.  But  the 
Court  held  that  the  legal  conversion  of  the  grain,  and  not 
the  accidental  selling  prices,  must  be  taken  as  the  mea- 
sure of  the  burden  imposed  by  the  locality.  They  were 
farther  of  opinion,  that  a  party  pleading  dereliction  of  a 
sub-valuation,  has  no  occasion  to  go  back  for  forty  years, 
and  that  the  long  prescription  does  not  enter  into  a  question 
of  dereliction.  They  therefore  assoilzied  the  defenders.^ 
Where  the  heritor  had  paid  the  sum  charged  on  his 
teinds  in  a  locality,  but,  for  several  years,  under  protests 
that  he  should  be  entitled  to  claim  repetition,  and  when  a 
new  burden  was  laid  upon  him  by  a  second  locality,  had 
on  one  occasion  renewed  his  protest,  but  had  still  con- 
tinued paying  for  thirty-two  years,  the  Court  holding  that 

*  in  all  cases  depending  upon  the  principle  of  presumption, 
'  attention  must  be  paid  to  the  nature,  effect,  and  con- 

*  stancy  of  the  approbatory  acts  which  are  to  mark  the 
'  opinion  entertained  by  the   party  of  the   extent  and 

*  validity  of  his  right,  were,  upon  the  whole  circumstances, 

*  clear  that  dereliction  had  not  taken  place,  and  they 

'  found  accordingly.'^ 

The  preceding  authorities  serve  to  show  the  character 

of  the  reports  of  the  sub-commissioners,  as  possessing  no 

legal  force  until  they  are  confinned  by  the  approbation  of 

the  High  Commission,  and,  in  the  meantime,  as  liable  to 

be  lost  or  defeated  by  excess  of  payments,  or  other  acts  and 

deeds  inconsistent  with  their  professed  tenor.     But  the 

decrees  of  the  High  Commission  are  of  a  different  nature, 

>  Lord  Gray  v,  Dunbar,  22d  March  1799,  Fac.  GoU. 

>  Edmonstone  v.  Graham,  18th  Feb.  1807,  Fac.  GoU. 
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and  cannot  be  derelinquished  or  cut  off  by  over-payments, 
or  lost  by  prescription  or  contrary  usage.  This  doctrine 
was  at  one  time  attended  with  some  doubt  and  diversity 
among  the  older  decisions,  but  is  now  established  as  a 
fixed  point  of  modem  practice. 

It  has  been  thought  that  this  point  was  decided  by  the 
Court  in  the  noted  case  of  Lamiugton,^  which  referred  to 
an  entirely  different  question,  as  a  late  author  has  shown 
in  dealing  with  this  subject.*  He  refers,  however,  to  a 
later  case,  of  Nenthom,'  in  which  it  was  objected  against 
a  decree  of  the  High  Commission  that  it  had  been  dere- 
linquished by  excess  of  payments  ;  and  although  that 
objection  was  repelled,  he  farther  states  that  it  appeared 
doubtful  whether  the  value  of  the  victual  payments 
exceeded  the  amount  of  the  valued  teind  ;  and  he  finally 
adds,  *  but  when  the  petition  was  refused,  it  is  believed 

*  that  the  judges  in  general  expressed  an  opinion  that  a 

*  valuation  of  the  High  Commission  could  not  be  lost 

*  by  prescription  or  a  contrary  use  of  payment.'  The 
case  not  being  reported,  it  does  not  appear  what  passed  on 
the  bench  when  the  petition  against  the  Lord  Ordinary's 
interlocutor  was  refused ;  and  the  fact  on  which  derelic- 
tion was  pleaded  being  doubtful,  it  would  scarcely  be  safe 
to  draw  any  positive  inference  as  to  the  law  which  the 
Court  decided  or  meant  to  decide. 

The  case  of  Lamington,  to  which  the  learned  author 
refers,  regarded,  no  doubt,  a  question  very  different  from 
the  effect  of  a  decree  of  the  High  Commission,  as  not  liable 
to  be  derelinquished  by  prescription  or  contrary  usage,  but 
still  there  was  a  very  important  point  involved  in  that 
case,  though  not  expressly  stated  in  the  report.  Indeed, 
the  rubric  of  the  decision  merely  bears  that  it  sustained 

1  24th  June  1798,  Fac.  Coll.  »  Oonnell,  vol.  i.  pp.  26, 251. 

»  Ibid.  p.  261. 
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the  competency  of  giying  an  augmentation  of  stipend  in 
grain,  although  the  teinds  of  the  parish  should  be  valued 
in  money ;  and  no  doubt  that  point  was  pleaded  and  de- 
cided by  the  Court.  But  it  further  appears  that  the 
heritoi^s  right  to  surrender  his  teinds  as  valued,  and  there- 
by to  obtain  for  himself  an  exemption  from  all  future 
demands  in  name  of  stipend,  must  have  been  before  the 
Court.  That  claim  was  founded  on  the  undeniable  prin- 
ciple, that  the  stock  can  in  no  case  be  encroached  upon  ; 
and  when  the  whole  valued  teind  is  given  up  by  any 
heritor,  it  necessarily  includes  all  that  is  demandable  from 
him  as  teind.  Accordingly  the  Court,  while  they  decided 
that  other  question  regarding  the  competency  of  awarding 
an  augmentation  in  grain  when  the  teinds  were  valued  in 
money,  added  at  the  same  time  to  their  judgment  '  this 
'  explanation,  that  as  the  stock  cannot  be  encroached 
*  upon,  it  shall  be  optional  to  any  heritor,  instead  of  de- 
'  livering  and  paying  the  quantity  of  victual  and  money 
'  stipend  thus  laid  upon  him  at  any  time,  to  give  up  and 
'  pay  in  all  time  thereafter  to  the  minister  the  whole  of 
'  his  valued  teind,  according  as  the  same  shall  have  been 
'  ascertained  by  his  decree  of  valuation.'  It  seems,  there- 
fore, to  admit  of  no  doubt  that  this  question  was  regu- 
larly before  the  Court,  and  was  decided  in  favour  of  the 
heritor,  and  that,  notwithstanding  the  silence  of  the 
report,  the  decision  so  pronounced  is  the  foundation  of 
the  now  settled  rule,  which  establishes  the  right  of  the 
heritor  to  free  himself  of  all  future  demands  for  stipend 
by  surrendering  his  valued  teinds.^ 

A  question  afterwards  occurred  in  the  locality  of 
Peebles,  in  consequence  of  an  augmentation  having  been 
awarded  to  the  minister.  Whereupon  one  of  the  heritors 
having  obtained  a  valuation  of  his  teinds  before  the  locality 

1  24th  Jannary  1798,  Fae.  GoU. 
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was  adjusted,  appeared  and  produced  his  decree  of  valua- 
tion with  a  minute,  making  a  judicial  surrender  of  his 
valued  teind.  This  being  less  than  the  amount  laid  upon 
him  by  the  locality,  the  common  agent  objected  to  the 
valued  teind  being  substituted  in  room  of  the  sum  localled, 
in  respect  the  valuation  was  not  obtained  till  after  the 
augmentation  was  decreed.  Upon  this  the  Lord  Ordi- 
nary found,  that  the  minister's  right  to  the  stipend 
awarded  to  him  by  the  judgment  of  the  Court,  could  not 
be  impaired  by  the  substitution  of  the  heritor's  valued 
teind  in  room  of  the  sum  localled  upon  him  ;  and  there- 
fore appointed  a  rectified  locality  to  be  prepared,  applying 
the  whole  of  the  surrendered  teind,  and  qtioad ultra  local- 
ling  the  remaining  modified  stipend  upon  the  other  heritors. 
And  the  Court,  upon  advising  successive  reclaiming  peti- 
tions, adhered  to  the  Lord  Ordinary's  interlocutor.^ 

This  question  again  occurred  in  the  locality  of  Eddle- 
ston,  in  which  the  minister  in  1768  had  obtained  an  aug- 
mentation, partly  in  money  and  partly  in  victual,  which 
last  was  localled  upon  four  of  the  heritors,  who  had  neither 
heritable  rights  nor  tacks  of  their  teinds,  and  that  alloca- 
tion was  approved  of  in  1770.  These  heritors  afterwards 
obtained  decrees  of  valuation  of  their  teinds  in  money. 

In  1795  the  minister  obtained  a  further  augmentation, 
by  which  the  same  quantity  of  victual  fixed  by  the  former 
locality  was  again  allocated  on  the  four  heritors,  which 
they  paid  down  to  1800. 

A  new  augmentation  of  six  chalders  and  L.50  was 
afterwards  granted  to  the  minister  in  1795,  when  the 
common  agent  proposed  that  the  old  stipend  should  con- 
tinue as  before,  and  the  new  augmentation  be  laid  on  the 
other  heritors.  But  this  was  opposed  by  the  four  heritors 
who  had  surrendered  their  money  teind,  being  their  whole 

A  Dalgliesh  v.  Heritors  of  Peebles,  16th  November  1808,  Fac.  Col. 
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teind  as  valued,  and  who  therefore  objected  to  be  burdened 
with  any  part  of  the  expense  of  the  locality. 

The  Lord  Ordinary  found,  that  as  they  had  surrendered 
their  whole  valued  teind  to  the  minister,  as  part  of  his 
stipend,  none  of  them  could  be  liable  in  any  part  of  the 
expenses  of  the  locality. 

To  that  judgment  the  Court,  as  the  report  bears,  adhered, 
by  refusing  two  reclaiming  petitions,  without  answers,* 

*  as  the  option  given  to  heritors  to  surrender  their  whole 

*  teind  must  always  be  available  to  them  at  whatever 

*  time  they  choose  to  adopt  it ;  for  the  Court  of  Teinda 

*  never  can  encroach  upon  the  stock,  whether  by  a  pay- 

*  ment  in  money  or  grain.' 

In  a  case  where  the  teinds  were  valued  iA  money,  but 
had  been  paid  in  grain,  the  same  question  occurred  with 
an  heritor  who  had  been  paying  greatly  beyond  the 
amount  of  his  valued  teind,  and  who  insisted  upon  sur- 
rendering his  whole  teind  as  valued  in  money,  by  a 
decree  in  1762  ;  and  although  he  had  since  continued  his 
overpayments  in  grain,  he  maintained  that  he  was  now 
entitled,  upon  surrendering  his  whole  teind,  to  obtain  the 
benefit  of  an  entire  exemption  in  future.  The  Court,  ac- 
cordingly, notwithstanding  an  opposition  founded  upon 
the  long  and  constant  practice  of  overpaying  in  grain, 
found  him  entitled  to  surrender  his  valued  teind.  It  is 
observed,  in  the  report  of  this  decisi(jn,  that  *  the  Court 
'  were  quite  clear  that  the  case  of  Lamington  was  decisive 

*  of  this  question,  and  that  it  was  in  the  power  of  any 

*  heritor  to  come  forward  at  any  time  and  deliver  up  his 

*  teinds,  whatever  may  have  been  his  mode  of  payment 

*  before.^    This  principle  has  been  confirmed  by  many 

^  Common  Agent  on  Locality  of  Eddleston  Petitions,  4th  Dec.  1805, 
Fac.  CoL 
'  2l8t  November  1810,  Fac.  Col. 
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subsequent  cases,  and  has  now  become  an  established 
rule  of  practice. 

In  the  case  of  Fearn,^  although  it  appeared  that  a 
heritor,  who  had  his  teinds  valued  in  money,  had  for  a 
period  of  forty  years  been  in  the  practice  of  paying  partly 
in  money  and  partly  in  victual,  but  always  exceeding  the 
amount  of  his  valued  teinds,  was,  notwithstanding,  foimd 
entitled  at  any  time  to  surrender  his  teinds  according  to 
his  valuation.  In  Sir  John  Oonneirs  notice  of  this  case, 
he  observes  that  '  an  opinion  was  expressed  by  some  of 
'  the  judges,  and  generally  assented  to,  that  a  valuation 
'  of  the  High  Commission  could  not  be  lost  by  prescription, 
'  or  a  contrary  use  of  payment.'  And  he  adds,  that  this  doc- 
trine was  confirmed  by  the  Court  in  a  more  recent  case.^ 

The  case  thus  referred  to  is  that  of  Anderson  v.  Blair,' 
in  which  various  points  were  decided :  1.  That  it  is  no 
objection  to  a  valuation,  after  the  long  prescription  has 
run,  that  a  grain  rent  was  thereby  converted  into  money. 
2.  Nor  that  no  value  was  put  upon  a  part  of  the  lands  then 
uncultivated,  but  since  brought  into  cultivation.  3.  That 
a  decree  of  the  High  Commission  cannot  be  derelinquished, 
and  that  a  heritor  may  surrender  his  valued  teinds  at 
any  time,  notwithstanding  his  having  for  a  long  period 
paid  stipend  to  a  greater  amount. 

The  case  of  Kamsay  v,  Moray  (not  reported)  was  founded 
on  in  the  argument  as  proving  that  decrees  of  the  High 
Commission  cannot  be  derelinquished,  and  the  following 
reason  is  given  by  the  reporter  for  not  reporting  that  ccuse : 
'  Because  it  merely  established  that  a  decree  of  the  High 

*  Commission  cannot  be  derelinquished,  which  it  was 

*  thought  was  settled  by  prior  cases.' 

^  Common  Agent  of  Fearn,  81st  Nov.  1810,  Fac.  CoU.,  Oonnel,  yol.  i. 
.163. 
»  ConneU.  vol.  i.  p.  268.  »  8d  July  1816,  Fac.  OoU. 
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In  the  locality  of  Southdean  a  heritor  produced  and 
founded  on  an  old  decree  of  valuation  of  his  teinds  by 
the  High  Commission,  obtained  by  a  predecessor,  to  whom 
he  succeeded  by  purchase,  and  possessed  the  same  jointly 
with  Lady  Dalhousie,  to  whom  a  portion  of  them  belonged. 
And  he  now  offered  to  surrender  his  teinds  conform  to  a 
decree  of  valuation  bearing  date  in  1767. 

The  common  agent  objected — 1.  That  the  heritor  was 
not  entitled  to  avail  himself  of  that  decree  in  respect  it 
had  been  abandoned  by  his  immediate  predecessor,  who 
had  obtained  the  same,  and  who  was  bound  by  a  positive 
obligation  to  hold  her  lands  liable  in  teind  in  terms  of  a 
prior  special  agreement  made  and  acted  upon  by  her. 
2.  That  the  proposed  surrender  might  prejudice  Lady 
Dalhousie  in  her  portion  of  the  property.  3.  That  though 
the  heritor  was  a  singular  successor,  he  was  bound  by  the 
previous  agreement  with  the  former  proprietor.  The 
Lord  Ordinary  refused  to  admit  the  surrender,  reserving 
to  the  heritor  to  reduce  a  decree  of  approbation  and 
valuation  which  had  been  obtained  by  Lady  Dalhousie. 

There  was  some  difference  of  opinion  in  the  Court 
respecting  the  specialties  of  the  case.  But  as  the  lands, 
or  two-third  parts  of  them,  had  been  valued  by  a  decree 
of  the  High  Commission,  against  which  the  subsequent 
proceeding  before  the  sub-commission  could  have  no 
operation  or  conflicting  effect,  and  as  there  was  nothing 
in  the  case  which  could  deprive  him  of  the  right  to  avail 
himself  of  the  decree  of  the  High  Commission,  they 
therefore  altered  the  Lord  Ordinary's  interlocutor,  and 
sustained  the  surrender.^ 

The  latest  case  to  be  found  in  the  books  occurred 
in  the  Locality  of  Madderty,  and  as  it  involved  a  very 

1  Hill  9.  Walkor ;  Shaw's  Teind  Cases,  p.  44. 


216  TREATISE  ON  TEINDS. 

important  question  among  other  points,  it  deserves  par- 
ticular notice.* 

It  appeared  that  certain  lands  within  the  parish  of 
Madderty,  belonging  to  Mr  Moray  of  Abercaimey,  were 
valued  by  the  sub-commissioners  at  about  thirty-five  bolls 
of  grain.  This  valuation  was  made  in  1629,  and  in  1650 
a  decree  of  locality  was  pronounced,  imposing  an  addi- 
tional burden  on  these  lands. 

In  1700  the  proprietor  of  the  lands,  after  having  con- 
tinued without  objection  to  pay  the  amount  imposed  upon 
them  by  the  decree  in  1650,  brought  a  process  of  appro- 
bation of  that  decree  before  the  High  Commission,  in' which 
he  obtained  decree  in  absence.  This  decree,  however, 
was  not  acted  upon,  and  had  no  effect  upon  the  amount 
of  the  payments,  which  continued  to  be  regulated,  as  be- 
fore, solely  by  the  decree  of  locality  in  1650. 

In  1807,  the  minister  having  obtained  an  augmenta- 
tion, and  the  usual  steps  having  followed  for  adjusting  a 
locality,  the  teind  clerk  made  up  a  scheme  for  that  pur- 
pose, retaining  the  old  stipend  as  it  had  been  paid  for  the 
lands  above  mentioned,  and  laying  a  small  part  of  the 
augmentation  on  certain  other  lands.  This  scheme  was 
approved  of  ad  interim^  against  which  interlocutor  Mr 
Moray  gave  in  a  representation,  along  with  which  he  pro- 
duced the  decree  of  approbation  in  absence  obtained  in 
1760  of  the  sub-v«Juation  in  1629,  and  he  thereupon  pro- 
posed to  make  a  surrender  of  his  teinds,  confining  his 
surrender  to  the  teinds  as  valued  in  1760. 

This  representation  was  answered  by  the  common 
agent,  who  contended  that  the  decree  of  approbation  in 
1760  having  passed  in  absence,  and  never  having  been 
acted  upon,  nor  followed  by  possession,  could  be  of  no 

1  9th  July  1817,  Fac.  Coll. 
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weight  or  avail  against  the  standing  locality,  fortified  by 
a  continued  use  of  payment  for  160  years. 

Upon  advising  this  representation  and  answer,  the 
Lord  Ordinary  (Kobertson)  disposed  of  the  question  by 
an  interlocutor  in  the  following  terms  :  *  Finds  that  the 
report  of  the  sub-commissioners  of  the  Presbytery  of 
Muthill  was  approved  of,  in  so  far  as  relates  to  the  lands 
(in  question),  by  a  decree  of  the  High  Commission,  of 
date  6th  February  1760,  and  that  said  decree  has  re- 
mained unchallenged  beyond  the  years  of  the  long  pre- 
scription, and  that  therefore  it  cannot  now  be  challenged 
on  account  of  any  over-payments  of  stipend  alleged  to 
have  been  made  prior  to  the  date  of  the  said  decree : 
Finds  that  the  benefit  of  a  decree  of  the  High  Commis- 
sion cannot  be  derelinquished  by  any  over-payments, 
however  long  continued  ;  although  when  over-payments 
of  stipend  have  been  made,  and  continued  during  the 
years  of  the  long  prescription,  the  minister  will  have 
right  to  such  surplus  payments  in  time  coming ;  and 
before  further  answer,  desires  the  common  agent  to  state 
whether  there  have  been  over-payments  of  stipend,  and 
to  what  extent,  made  out  of  the  representor's  lands,  and 
continued  during  the  period  of  forty  years  subsequent 
to  the  date  of  the  decree  of  approbation.' 
The  common  agent  then  put  in  a  statement,  showing 
that  there  had  been  payments  to  the  amount  of  upwards 
of  7  bolls  of  grain  and  L.15  Scots  of  money  in  excess  of 
the  teinds  specified  in  the  sub-valuation,  and  continued 
without  intermission  down  to  the  date  of  the  proceedings. 
Some  litigation  then  followed  at  the  instance  of  the 
minister,  but  was  attended  with  no  result. 

In  the  meantime,  the  Lord  Ordinary's  interlocutor  of 
18th  May  1813  was  submitted  to  the  review  of  the  Court, 
in  a  petition  by  the  heritor,  in  so  far  as  it  found  that  the 
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minister  had  obtained  a  prescriptive  right  to  the  over^ 
payments  of  stipend.  This  petition  was  remitted  to  the 
Lord  Ordinary,  and  was  followed  with  some  farther  dis- 
cussion. 

In  the  course  of  that  discussion  the  heritor  maintained, 
that  under  the  preyious  decisions  of  the  Court  he  had  an 
undoubted  right  to  surrender  his  teinds,  in  terms  of  the 
decree  of  valuation,  which  being  a  decree  of  the  High 
Commission,  could  not  be  derelinquished  or  cut  ofif  by 
over-payments,  or  contrary  usage,  however  long  continued. 
He  referred  to  the  case  of  Lamington,  and  other  cases  of 
the  same  import,  and  maintained  that  the  decree  of 
valuation  must  be  held  as  probatio  probata  of  the  amount 
of  the  teind,  and  that  the  finding  in  the  Lord  Ordinary's 
interlocutor  as  to  the  over-payments  being  acquired  by 
the  minister  under  the  effect  of  the  positive  prescription, 
was  a  direct  departure  from  the  doctrine  laid  down  by 
these  previous  decisions,  and  coiUd  not  be  sustained 
without  encroaching  on  the  stock,  which  confessedly 
would  be  ultra  vires  of  the  Court* 

To  this  it  was  answered  by  the  common  agent,  that 
the  right  to  the  over-payments,  which  the  Lord  Ordinary 
had  sustained,  rested  on  the  foundation  of  the  positive 
prescription,  as  to  which  it  is  laid  down  by  Forbes,* 
that  *  as  temporary  or  qualified  rights  are  acquired  by 
'  three  or  seven,  or  ten  or  thirteen  years'  possession,  so 
'  absolute  and  perpetual  rights  are  gained  to  the  Church  by 
*  the  long  prescription  of  forty  years/ — a  proposition  con- 
firmed by  all  modem  authority,  in  reference  particularly 
to  annul  prestations,  payments,  or  duties.  As  to  the  Court 
not  having  power  to  encroach  on  the  stock,  or  a  decree  of 
the  High  Commission  not  being  defeasible  by  over-pay- 
ments, or  contrary  usage,  or  the  undoubted  right  of  a 

1  Treatise  on  Tithes,  c.  8,  §  6  and 
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heritor  to  surrender  his  teinds  in  terms  of  the  preyions 
decisions,  the  commoix  agent  did  not  dispute  these  pro- 
positions, but  he  also  founded  on  a  decree  of  the  High 
Commission, — ^viz.,  the  decree  of  locality  obtained  in  1660, 
and  not  only  standing  unreduced,  but  approbated  by  the 
heritor  and  his  predecessors  by  a  long  and  unvaried  course 
of  payments  continued  for  a  period  of  one  hundred  and 
sixty  years. 

It  was  further  observed  by  the  common  agent,  that 
holding  the  decree  of  1760  to  be  subsisting  and  in  force, 
the  proper  question  seemed  to  be,  What  is  to  be  its  legal 
effect  when  urged  in  competition  with  the  decree  of 
locality  in  1650,  followed  by  a  continued  possession  for 
more  than  a  century  and  a  half  ?  Both  decrees  are  of 
equal  authority.  But  the  maxim  is  j^rtor  tempore  potior 
jurCy  and  the  decree  of  1760  must  therefore  be  held  as 
qualified  by  the  vested  right  of  property  previously  ac- 
quired under  the  first  decree  to  the  duties  or  payments 
thereby  fixed.  The  difference  between  the  sums  in  the 
two  decrees  may  either  be  considered  as  teinds,  or  as 
annual  customs,  casualties,  or  payments,  which,  under  a 
competent  authority,  the  heritor  has  paid  to  the  Church 
far  beyond  the  years  of  prescription ;  and  whatever  may 
have  been  the  character  in  which  these  payments  were 
originally  made,  the  common  agent  submitted  that  a 
complete  right  to  them  was  now  constituted,  and  that  all 
inquiry  into  their  original  grounds  or  nature  of  them  was 
henceforth  effectually  barred  and  excluded  by  prescription. 

The  question  was  thought  to  be  attended  with  some 
difiiculty,  and  led  to  a  good  deal  of  discussion  in  the 
Court.   It  was  disposed  of  by  the  following  interlocutor  : — 

'  The  Lords,  &c.,  find  that  the  sub-valuation  in  the 
*  year  1629  was  never  acted  upon  ;  on  the  contrary,  that 
'  a  decree  of  modification  and  locality  was  pronounced  in 
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the  year  1650,  whereby  the  teinds  of  Ballyclone,  belong- 
ing to  Abercairney,  were  rated  higher  than  by  the  said 
sub-valuation,  and  that  he  continued  to  pay  stipend  ac- 
cording to  the  locality  1650,  from  that  period  down  to 
1760,  when  he  obtained  an  approbation  in  absence  by 
the  High  Commission  of  the  sub-valuation  1629  :  Find, 
that  by  the  possession  following  on  the  decree  1650,  the 
minister  acquired  a  prescriptive  right  to  the  surplus 
teind  beyond  the  sub-valuation  1629,  and  that  the  ap- 
probation 1760  must  be  limited  and  qualified  by  said 
prescriptive  right,  and  that  the  minister  has  right  to 
the  teinds  as  modified  to  him  by  decree  1650,  without 
prejudice  to  the  valuation  in  other  respects.  And  that 
this  seems  to  have  been  the  understanding  of  Aber- 
cairney himself,  who  from  the  year  1760  downwards  has 
continued  to  pay  stipend  according  to  the  decree  1650, 
anH  not  according  to  the  sub-valuation  1629/ 

OF  SALES  OF  TEINDS. 

Besides  the  system  of  valuations  which,  by  the  decrees 
arbitral  and  relative  statutes,  was  introduced  as  a  remedy 
for  the  hardships  incident  to  the  existing  state  of  the 
teinds,  there  was  added  to  that  measure  the  power  con- 
ferred on  the  heritor  of  purchasing  the  teinds  when 
valued.  But  while  the  process  of  valuation,  at  the  in- 
stance of  one  having  the  legal  interest  and  title,  was  a 
proceeding  of  a  compulsory  nature,  the  power  of  pur- 
chasing was,  at  least  on  the  part  of  the  heritor,  entirely 
voluntary,  it  being  provided  by  the  Act  1633,  c.  17, 
that  *  each  heritor  in  the  kingdom  being  willing  to  buy 

*  his  own  teind  from  the  titulars  having  power  to  sell  the 

*  same,  shall  be  obliged  to  buy  the  teinds  of  his  own 

*  lands,'  excepting  what  is  assigned  to  the  minister  for 
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Lis  maintenance,  and  to  pay  the  price  within  two  years 
from  the  time  of  the  teinds  being  valued  and  approved  of 
by  the  Commissioners ;  after  the  expiry  of  which  time  it 
is  enacted,  that '  the  said  titulars  shall  not  be  compelled 
*  to  sell  the  same,  except  they  do  it  of  their  own  free 
'  will  and  consent/    But  that  limitation,  not  being  re- 
peated in  the  later  statutes,  was  found  not  to  be  in  force.^ 
The  same  statute  enacts,  that  the  price  of  all  teinds 
that  may  be  sold,  consisting  either  of  money,  victual,  or 
other  goods,  shall  be  estimated  at  nine  years'  purchase 
thereof,  the  same  being  first  converted  into  money  ac- 
cording to  the  worth  and  price  of  such  articles  in  that  part 
of  the  country  where  they  may  happen  to  be,  and  as  the 
same  should  be  apprised  by  the  Commissioners. 

This  rule  gave  occasion  to  complaints  as  to  the  price 
of  teinds  being  fixed  at  nine  years'  purchase,  as  being 
greatly  below  their  real  worth.  Difficulties  were  also 
occasioned  by  the  fluctuating  value  both  of  victual  and 
money,  which  led  to  questions  not  now  possessing  much 
interest.  But  at  last,  in  the  case  of  Eamsay  Irvine, 
already  referred  to,  the  heritor  having  objected  to  the 
Court  rate  of  conversion  of  L.lOO  Scots  for  each  chalder 
of  victual,  as  being  unjust  and  inapplicable  to  the  exist- 
ing circumstances,  the  Court  found  that  the  victual  teind 
must  be  converted  at  a  medium  of  the  fiar  prices  of  the 
county  within  which  the  lands  lay  for  the  last  seven 
years ;  and  that  has  been  since  generally  followed  by  the 
Court  as  the  rule  in  all  conversions  of  victual. 

There  are  certain  descriptions  of  teinds  which,  though 
they  may  be  valued,  cannot  be  sold,  being  declared  un- 
saleable by  the  Act  1693,  c.  23,  renewing  the  commission 
for  valuation  of  ,teind8.  These  are,  in  the  first  place, 
teinds  of  which  the  heritor  of  the  lands  is  titular,  but  has 

*  Ramsay  Iirine  v,  Maule,  14tli  May  1794,  Fac.  Col 
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conveyed  or  feued  out  the  lands  to  a  disponee  or  vassal, 
without  disponing  or  with  reservation  of  the  teinds. 

2.  Teinds  which  formerly  belonged  to  bishops,  but  now  to 
the  Crown,  by  the  abolition  of  prelacy,  so  long  as  they 
shall  remain  in   the   hand  of  the  Grown  undisponed. 

3.  Teinds  belonging  to  colleges  or  hospitals,  or  mortified 
or  destinate  for  pious  uses.  These  exceptions,  however, 
are  granted  *  without  prejudice  to  value  the  said  teinds, 
'  conform  to  the  foresaid  Act,  and  be  only  liable  there- 
'  after  for  payment  of  the  valued  duties/^ 

Connected  with  this  subject  is  the  provision  in  the  Act 
1690,  c.  23,  abolishing  patronage,  and  awarding  to  patrons 
compensation  for  the  loss  of  their  rights.  That  compensa- 
tion consists  partly  of  the  teinds  of  such  parishes  as  are  set 
free  from  patrons,  in  so  far  as  these  teinds  are  not  herit- 
ably disponed,  and  which  are  declared  to  belong  to  the  pa^ 
trons  of  these  parishes  respectively,  but  under  the  burden 
of  the  ministers'  stipends,  tacks,  and  prorogations  already 
granted,  and  of  such  augmentations  of  stipends,  future 
prorogations,  and  erections  of  new  kirks,  as  should  be  found 
just  and  expedient.  But  this  grant  is  burdened  with  the 
obligation  to  sell  to  each  heritor  the  teinds  of  his  own 
lands  at  the  rate  of  six  years'  purchase,  as  the  same 
should  be  valued  by  the  commissioners. 

1  1690,  c.  28. 


CHAPTER  IV. 
OF  AUGMENTATIONS. 

Thb  teinds  are  the  fund  appropriated  by  law  for  the 
maintenance  of  the  established  clergy,  and  under  the 
discretionary  jurisdiction  of  the  Court  of  Teinds.  The 
ministers  of  the  different  parishes  are  entitled  to  apply  to 
that  Court,  at  certain  stated  periods,  for  an  increase  of 
their  annual  stipend,  if  that  shall  appear  to  the  Court  to 
be  justified  or  called  for  by  the  state  of  the  benefice  and 
the  circumstances  of  the  country  at  the  time.  This 
forms  a  supereminent  burden  on  the  teinds  to  which  all 
other  claims  and  burdens  must  yield.  The  following 
statement,  from  a  very  high  authority,  affords  a  clear  view 
of  the  known  law  on  the  subject.  It  was  observed  by 
the  late  Lord  Bobertson,  in  the  n&ted  case  of  Prestonkirk, 

*  The  rule  decimce  debetitur  parochce  nover  took  place  with 
'  us  in  its  full  extent ;  but  all  our  lawyers  lay  it  down  that 
'  teinds,  in  whatever  hands  they  may  be,  or  under  what- 
'  ever  title  they  may  be  possessed,  are  never  held  as 
'  absolute  property,  but  are  at  all  times  subject  to  the 
'  burden  of  a  suitable  provision  to  the  minister.  This 
'  burden  inhosret  ossibua^  and  is  in  the  eye  of  law  perfectly 
'  inseparable  from  the   teinds.     This    I  consider  as  a 

*  fundamental  proposition  in  the  law  of  teinds.     It  is  laid 
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*  down  as  such  by  all  our  lawyers.     It  is  a  propositioD 
'  which   is  universally  true,   and   which  admits  of  no 

*  exception  nor  no  limitation  whatever/^ 

Thus,  the  right  of  the  clergy,  as  a  body,  is  held  theo- 
retically to  extend  over  the  whole  teinds ;  which,  in  what- 
ever hands  they  may  be  found,  constitute  a  reserved  fund 
to  meet  the  entire  claim  of  the  Church.  But  that  claim, 
though  originally  brought  forward  rather  unadvisedly  as 
a  claim  to  the  whole  teinds  as  their  proper  patrimony,  has 
only  been  sustained  and  practically  enforced  to  the  extent 
of  a  sufficient  maintenance  for  the  minister  of  the  parish 
in  each  case.  What  should  be  deemed  a  sufficient  main- 
tenance for  the  minister  was  necessarily  somewhat  of  an 
arbitrary  question,  and  was  committed  to  the  discretion 
of  the  commissioners  who  were  successively  appointed  by 
Parliament  to  take  charge  of  this  matter,  and  to  provide 
competent  stipends  for  the  ministers  of  the  diflferent 
parishes.  The  first  nomination  of  commissioners  was 
made  by  the  Act  1617,  c.  3,  and  having  expired  in 
the  following  year,  was  renewed  in  1618,  c.  5,  and  subse- 
quent nominations.  They  were  empowered  and  directed, 
'  out  of  the  teinds  of  every  parochin,  to  appoint  and  assign 
'  at  their  discretion,  ane  perpetual  local  stipend  to  the 
'  ministers  present  and  to  come.'  The  highest  amount  of 
stipend  which  they  were  permitted  to  award  was,  8 
chalders  of  victual,  or  800  merks,  and  the  lowest 
6  chalders  of  victual,  or  500  merks.  This  was  euacted 
by  the  original  Act  of  1617,  and  repeated  in  the  new 
commission  by  1633,  c.  19.  But  no  power  was  given  to 
the  commissioners  to  grant  augmentation  or  to  exceed 
the  maximum  of  800  merks ;  but  they  were  authorised 
to  *go  beneath*  that  sum  for  'reasons  and  causes'  of  which 

^  Speeches  of  the  Judges  in  the  case  of  Prestonkirk.    Connell,  vol.  ii., 
Appendix,  No.  20,  p.  84. 
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they  were  to  judge.  They  thought  fit,  however,  in 
particular  cases,  to  exceed  the  maximum,  and  to  grant 
additions  in  cases  of  particular  urgency,  and  their  pro- 
ceedings appear  to  have  been  in  a  great  measure  discre- 
tionary ;  and  they  were  soon  after  superseded  by  the  public 
disorders  and  cruel  wars  in  which  the  country  was  involved. 
At  the  Bestoration,  a  new  Commission  was  appointed  by 
1661,  c.  61,  which,  inter  alia^  was  vested  with  an  express 
power  to  '  grant  augmentations.'  This  commission  was 
renewed  from  time  to  time  until  the  erection  of  the  Teind 
Court  by  1707,  c.  10,  to  which  the  whole  jurisdiction  in 
that  behalf  was  committed. 

In  the  exercise  of  that  jurisdiction  the  Court  had  no 
difficulty  in  granting  an  augmentation  where  the  circum- 
stances of  the  case  seemed  to  require  it,  agreeably  to  the 
express  powers  with  which  they  were  vested.  But  where 
they  had  granted  one  augmentation  since  the  Union,  they 
doubted  whether  they  had  power  to  grant  a  second  in  any 
case,  and  it  was  the  prevailing  impression  that  there 
was  an  established  rule  to  the  contrary.  Accordingly,  in 
a  process  of  augmentation  brought  by  the  Minister  of 
Eirkden  in  1779,*  they,  upon  that  ground  of  want  of  power, 
assoilzied  the  heritors ;  and  the  report  of  the  judgment 
bears  as  a  ratio^ '  In  respect  of  the  rule  of  Court,  that  no 
'  new  augmentation  should  be  granted  in  parishes  where 
'  one  has  been  obtained  since  the  Union.' 

Against  that  judgment  an  appeal. was  taken  to  the 
House  of  Lords*  by  the  minister,  which  was  objected  to 
by  the  heritors  as  incompetent;  and  afterwards,  when 
parties  were  heard  both  upon  the  competency  and  the 
merits,  the  House  of  Lords  reversed  the  judgment  and 

remitted  the  case.'     The  Court  of  Teinds  then  granted 

1  Heritors  of  Kirkden,  4th  Augnst  1779.  «  8th  July  1784. 

s  GonneU,  Appendix,  No.  119,  p.  812. 
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an  angmentation,  and  they  continued  for  some  time  to 
award  augmentations,  in  consequence  of  the  judgment 
of  the  House  of  Lords. 

But,  in  1786,^  this  question  was  again  raised  in  defence 
to  a  process  of  augmentation  at  the  instance  of  the  Minister 
of  Dingwall,  where  the  Court  repeated  their  former  judg- 
ment, and  dismissed  the  process,  on  the  erroneous  notion 
that  the  case  of  Eirkden  had  been  decided  upon  specialties. 
But  their  decision  was  again  carried  by  appeal  to  the 
House  of  Lords,  and  reversed  with  a  special  remit. 

The  same  general  point  was  again  brought  forward  in 
1808,  in  the  case  of  the  Minister  of  Prestonkirk,'  when 
the  whole  discussion  was  renewed  at  great  length,  and  the 
question  most  fully  and  deliberately  considered.  But  the 
Court  repelled  the  defence  on  which  the  minister's  de- 
mand was  opposed,  and  found  that  the  augmentation 
must  be  allowed  to  proceed  as  usual,  holding  it  to  be 
their  duty,  and  within  their  powers,  recognised  by  the 
House  of  Lords  and  by  uniform  practice,  to  receive  and 
decide  upon  such  applications  according  to  the  merits  of 
each  particular  case,  notwithstanding  a  former  augmen- 
tation. An  appeal  was  taken  against  this  judgment, 
which  ended  in  an  affirmance  by  the  House  of  Lords. 
A  similar  question  in  the  case  of  Avondale,  which  had  been 
delayed  to  await  the  result  of  the  appeal  in  that  of 
Prestonkirk,  shared  the  same  fate. 

But  this  question  has  since  been  set  to  rest  by  the  Act 
48  Geo.  III.  c.  138,  passed  on  30th  June  1808,  which 
enacts.  That  from  and  after  the  passing  of  the  Act,  it  shall 
not  be  lawful  for  the  Court  of  Teinds,  except  as  therein 
specified,  to  augment  or  modify  any  stipend  which  shall 
have  been  augmented  or  modified  prior  to  the  passing  of 

»  Fac.  CoU.,  28d  Dec.  1786. 

a  Minister  of  Prestonkirk  v.  Earl  of  Wemyss,  Feb.  1808,  Diet.  App., 
voce  Stipend,  No.  6. 
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the  Act,  '  until  the  expiratioD  of  fifteen  years  from  and 

*  after  the  date  of  the  last  final  decree  of  modification  of 

*  snch  stipend/ 

By  section  2  it  is  enacted,  that  no  stipend,  which  shall 
be  augmented  or  modified  by  a  decree  after  passing  the 
Act,  shall  be  again  augmented  or  modified  'until  the 

*  expiration  of  twenty  years  from  and  after  the  date  of 
'  such  decree  or  modification  thereof;  nor  shall  6my  such  sti- 
'  pend  be  augmented  or  modified  at  any  future  period  until 

*  the  expiration  of  twenty  years  from  and  after  the  date 

*  of  the  last  decree  of  modification  thereof  respectively/ 

Provision  is  made  by  section  3  for  the  case  of  pro- 
cesses of  augmentation  or  modification  in  which  the  days 
of  compearance  had  elapsed,  and  which  had  been  called  in 
Court  prior  to  the  12th  March  1808,  that  is,  before  the 
passing  of  the  Act,  and  which  had  continued  to  depend 
in  Court  thereafter ;  and  in  that  case  it  is  declared  optional 
to  the  pursuer  either  to  suspend  the  same  till  fifteen  years 
have  expired  since  the  last  preceding  decree  of  modifica- 
tion, or  to  prosecute  the  same  to  a  conclusion  forthwith ; 
and  it  is  made  competent  for  the  Court  either  to  grant  or  to 
refuse  the  augmentation  in  such  cases,  or  to  pronounce,  or 
to  refuse  to  pronounce,  a  decree  of  modification  therein. 

Providing  always  that,  if  the  stipend  in  any  such  de- 
pending case  be  augmented  or  modified  by  a  decree  after 
the  passing  of  the  Act,  it  shall  not  be  again  augmented  or 
modified  until  the  expiration  of  twenty  years  from  the 
date  of  the  last  decree  of  modification  thereof  respectively. 

It  is  provided  that  the  Act  shall  not  extend  to  any 
depending  cases,  or  to  decrees  pronounced  by  the  Court  of 
Teinds  before  the  passing  of  the  Act,  either  here  or  in  the 
House  of  Lords ;  but  that  such  cases  shall  be  proceeded 
with  and  brought  to  a  conclusion,  and  a  petition  may  be  pre- 
sented to  the  Court  here,  or  an  appeal  taken  to  the  House 

p2 
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of  Lords  as  heretofore,  and  prosecuted  in  the  same 
manner  as  if  the  Act  had  not  heen  passed. 

Provided  always  that,  in  snch  cases  where  there  shall 
be  a  final  decree  of  modification,  no  such  stipend  shall  be 
again  augmented  or  modified  until  the  expiration  of 
fifteen  years  from  the  date  of  the  final  decree  of  modifi- 
cation. 

And  when  a  stipend  shall,  after  the  expiration  of  the 
fifteen  years,  be  again  augmented  or  modified  by  a  decree 
after  passing  of  the  Act,  it  shall  not  be  again  augmented 
or  modified  until  the  expiry  of  twenty  years  from  and 
after  the  date  of  such  decree  of  modification.  And  no 
stipend  shall  be  augmented  or  modified  at  any  future 
period  until  the  expiration  of  twenty  years  from  and 
after  the  date  of  the  last  decree  of  modification  thereof. 

With  regard  to  the  nature  of  the  stipend  itself,  other 
and  important  regulations  are  introduced  by  this  statute. 
In  particular,  it  is  enacted  that  every  stipend  which  shall 
be  augmented  after  the  passing  of  the  Act  shall  be 
wholly  modified  in  grain  or  victual,  even  although  part 
thereof  may  have  been  previously  modified  in  money,  or 
part  of  the  whole  of  the  teinds  may  be  money  teind, 
unless  where  it  may  appear  necessary  on  account  of  the 
state  of  the  teinds,  or  of  the  interest  of  the  benefice,  or 
the  nature  of  the  articles,  other  than  grain  or  victual, 
which  have  been  in  use  to  be  delivered  in  kind  as  stipend, 
that  a  part  of  the  said  stipend  should  be  modified,  not  in 
grain  or  victual,  but  in  money,  or  should  be  modified  in 
such  other  articles  as  have  been  in  use  to  be  delivered  in 
kind  as  stipend. 

In  every  future  decree  of  modification,  the  Court  are 
authorised  and  required  to  convert  the  money  stipend  or 
money  teind  into  grain  or  victual  (excepting  as  above 
mentioned),  and  to  make  the  conversion  into  grain  or 
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victual  according  to  the  fiars  prices  of  the  different  species 
of  grain  into  ^hich  the  conversion  may  be  made,  as  ap- 
pearing from  the  fiars  of  the  county  in  which  the  parish 
may  be  situated,  and  upon  an  average  of  such  fiars  for  the 
seven  years  preceding  the  decree  of  modification,  or  when 
the  parish  is  not  altogether  situated  in  the  same  county, 
or  where  there  are  no  fiars  struck  in  the  county  where  the 
parish  is  situated,  according  to  the  average  of  the  seven 
years  of  the  fiars  prices  of  two  or  more  of  the  adjoining 
counties,  or  of  such  others  as  they  shall  deem  most 
suitable  in  the  circumstances  of  the  case. 

Although  the  stipend  is  to  be  modified  in  grain  or 
victual,  it  is  not  to  be  competent  for  the  Court  to 
authorise  the  minister  to  receive  the  same  in  kind,  but 
only  to  decree  the  value  thereof,  to  be  paid  to  or  received 
by  him  in  money,  according  to  the  fiars  prices  of  the 
species  of  grain  in  which  the  same  has  been  modified, 
as  appearing  from  the  annual  fiars  of  the  county,  struck 
by  the  authority  of  the  Sheriff,  for  that  crop  or  year  for 
which  the  stipend  modified  in  grain  shall  be  payable. 
And  where  there  may  be  different  rates  of  annual  fiars 
prices  for  any  county,  the  above  conversion  is  required 
to  be  made  according  to  the  highest  annual  fiars  prices 
struck  for  that  county. 

In  order  to  prevent  collusion,  it  is  enacted,  that  every 
minister  insisting  in  a  process  of  augmentation  shall, 
besides  citing  the  heritors,  also  cite  the  moderator  and 
clerk  of  the  Presbytery  of  the  bounds,  and  furnish  them 
with  a  state  of  the  amount  of  his  present  stipend,  and  of 
the  addition  which  he  means  to  crave,  in  order  that  the 
Presbytery,  if  they  think  proper,  may  appear  as  parties  to 
the  process ;  and,  if  they  do  not  appear,  the  minister  is  re- 
quired forthwith  to  transmit  to  the  moderator  or  clerk  a 
certified  copy  of  the  interlocutor  of  the  Court,  and  the 
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Presbytery  may,  within  five  months  thereafter,  appear, 
and  show,  if  they  see  cause,  that  the  decree  of  modifi- 
cation pronounced  is  collusive  and  prejudicial  to  the 
benefice. 

Belative  to  this  statute,  and  in  virtue  of  powers 
specially  conferred  on  them  for  that  purpose,  the  Court 
passed  an  Act  of  Sederunt  for  regulating  the  form  of 
proceeding  in  processes  of  augmentation,  modification,  and 
locality.^ 

This  Act  was  to  take  effect  from  and  after  the  12th 
July  1809 ;  and,  in  the  first  place,  it  dispensed  with  the 
former  mode  of  citation  in  the  processes  in  question,  and 
declared  that  as  soon  as  a  summons  of  that  nature  should 
be  raised  and  signeted,  it  should  be  competent  for  the 
pursuer  to  cause  cite  all  the  titulars  and  tacksmen  of  the 
teinds,  heritors  and  liferenters,  and  all  others  having  or 
pretending  interest  in  the  teinds  of  the  parish,  by  the 
precentor  giving  public  notice  that  the  minister  of  the 
parish  has  raised  a  summons  of  augmentation  of  his 
stipend,  which  will  be  called  on  Wednesday  the 
day  of  next  to  come,  not  being  less  than 

six  weeks  from  the  date  of  the  first  notice,  and  to  repeat 
the  said  notice  for  three  several  Sundays  at  the  time  above 
mentioned,  of  which  notice  a  certificate  by  the  precentor, 
attested  by  two  subscribing  witnesses,  is  required  to  be 
transmitted  by  him  to  the  pursuer's  agent,  and  a  notice 
in  writing,  in  the  like  terms,  affixed  to  the  most  patent 
door  of  the  church,  by  a  messenger-at-arms  or  constable, 
by  whom  a  certificate  to  that  effect  shall  be  returned, 
subscribed  by  himself  and  two  witnesses.  Similar  notice 
is  also  required  to  be  inserted  in  several  of  the  Edin- 
burgh newspapers,  and  this  mode  of  citation  is  declared 
to  be  sufficient,  although  one  or  more  of  the  defenders 

'  Act  of  Sederunt  6th  July  1809. 
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may  be  a  pupil  or  minor,  or  out  of  the  kingdom  at  the 
time.  The  Officers  of  State  may  be  called  for  the  in-  * 
terests  of  the  Grown  in  the  manner  hitherto  in  use  ;  and  as 
to  the  moderator  and  clerk  of  the  presbytery,  it  is  declared 
that  letters  written  to  them  by  the  pursuer  himself  shall 
be  sufficient,  provided  they  be  inserted  in  the  presbytery 
record  one  month  before  the  action  is  called  in  court. 
All  which  certificates,  and  notices  and  executions,  shall 
be  held  as  sufficient  citation  to  all  parties. 

2d,  The  pursuer  of  every  process  of  augmentation 
must,  as  soon  as  the  summons  is  signeted,  lodge  with 
the  clerk  of  Court  a  note*  stating  the  amount  of  the 
stipend,  distinguishing  how  much  is  paid  in  money,  and 
how  much  in  victual,  and  the  measure  by  which  it  is 
paid,  and  also  stating  the  amount  of  the  communion 
elements.  He  must  also,  at  the  same  time,  produce  a 
rental  of  the  parish,  distinguishing  the  rent  of  each 
heritor. 

3c2,  When  the  summons  is  called  in  Court,  the  first 
step  is  to  allow  all  concerned  to  see  the  summons  and 
writings  for  fourteen  days,  after  which,  upon  the  cause 
being  again  enrolled,  the  heritors  will  be  held  as  con- 
fessed upon  the  rental,  unless  they  condescend  upon 
valuations  of  their  teinds. 

4<A,  After  the  day  for  proving  has  elapsed,  the  pur- 
suer may  move  that  the  term  be  circumduced;  and  in  that 
case  a  remit  is  made  to  an  Ordinary  to  prepare  a  scheme 
of  the  rental,  either  according  to  the  rental  which  the 
minister  gave  out  with  his  summons,  if  there  has  been  no 
proof,  or  according  to  the  proof  which  has  been  led,  and 
the  certificates  of  rentals  and  decrees  of  valuation  produced. 

5th,  When  the  scheme  of  the  rental  is  prepared,  the 
case  is  then  heard  on  the  merits;  and  if  the  Court 
grant  an  augmentation,  they  are  directed  to  remit  the 
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cause  to  an  Ordinary  to  prepare  a  locality  and  report ; 
after  which,  a  series  of  further  proceedings  takes  place, 
frequently  giving  rise  to  questions  of  difficulty,  which  will 
be  fully  considered  when  we  come  to  deal  with  that  subject. 
But  before  leaving  the  subject  of  augmentations  it  may 
be  observed,  that,  from  the  effect  of  judicial  decisions  and 
legislative  enactments  in  removing  doubts  and  settling 
former  controversies,  the  law  has  now  attained  a  greater 
certainty,  and  the  right  of  the  established  clergy,  as  a 
body,  to  an  adequate  maintenance  from  the  teinds,  a  more 
definite  character.  And  that  right  having  now,  by  law,  an 
acknowledged  and  precise  operation  at  known  recurring 
periods,  there  is  no  obstacle  to  prevent  the  Court  from 
considering  that  question,  as  it  presents  itself  in  each 
case,  under  all  the  circumstances  that  may  have  emerged 
during  the  intervening  period.  The  legislature,  by  allow- 
ing that  an  application  may  be  made  at  a  distant  interval 
for  an  addition  to  the  former  stipend,  necessarily  supposes 
that,  from  the  lapse  of  time  and  other  invariable  changes 
that  time  brings  along  with  it,  some  increase  may  be  justly 
demandable  for  the  support  of  those  for  whose  benefit  the 
fund  of  the  teinds  exists,  and  is  to  be  primarily  devoted. 
No  doubt  the  demand  is  in  all  cases  dependent  on  the  dis- 
cretion and  judgment  of  the  Court,  which  affords  a  com- 
plete security  against  any  excess  or  abuse,  as  by  them  the 
balance  is  invariably  held  with  an  even  hand  between  all 
competitors.  What  may  be  fit  and  suitable  to  meet  the 
varieties  of  individual  cases  still  remains  in  some  degree 
an  arbitrary  question ;  and  the  Court,  in  dealing  with  it, 
are  accustomed  to  consider  the  amount  and  state  of  the 
rental  and  teinds;  the  extent  and  education  of  the 
parish;  the  number,  character,  habits,  and  occupations 
of  the  parishioners  and  communicants ;  together  with  any 
statistical  circumstances  that  serve  to  render  the  service 
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of  the  cure  more  or  less  laborious,  or  affecting  the  expense 
of  lining,  and  the  actual  amount  of  stipends  in  the 
neighbouring  parishes,  or  the  general  practice  of  the 
Court  in  cases  similar  or  nearly  similar.  And  after 
fully  hearing  parties  on  these  and  other  similar  topics, 
the  Court,  exercising  a  sound  discretion,  determines  the 
question  of  augmentation,  and,  if  in  the  affirmative,  settles 
its  amount,  and  remits  to  the  Lord  Ordinary  to  prepare  a 
locality. 

The  Act  6  Geo.  IV.  c.  120,  commonly  called  the  Judi- 
cature Act,  provides  that  all  the  teind  causes,  to  which  it 
relates,  shall  be  proceeded  in  as  nearly  as  possible  accord- 
ing to  the  form  which  it  prescribes  for  the  preparation 
of  causes  in  the  Court  of  Session,  declaring  that  the 
jurisdiction  of  the  Court  of  Teinds,  whether  ministerial 
or  discretionary,  shall  be  noways  altered  or  affected,  but 
continue  to  be  exercised  in  the  same  way  and  manner  as 
heretofore ;  and  it  authorises  Acts  of  Sederunt  to  be  passed 
by  the  Lords  of  Session,  for  the  more  effectually  carrying 
out  its  provisions  and  purposes.  Accordingly,  and  in 
virtue  of  that  authority,  the  Court  of  Session  passed  the 
Act  of  Sederunt  12th  Nov.  1825,  relative  to  proceedings 
in  the  Teind  Court ;  whereby,  among  other  provisions,  it 
is  declared,  that  when  a  decree  modifying  a  stipend  is 
pronounced,  it  shall  not  be  subject  to  the  review  of  the 
Teind  Court,  by  petition  or  otherwise,  unless  it  has  been 
pronounced  in  absence ;  in  which  case  it  is  to  be  review- 
able (on  payment  of  previous  expenses)  on  a  note  by  the 
defender  praying  to  be  heard.  But  the  competency  of 
this  enactment  may  be  doubted,  inasmuch  as  it  appears 
to  be  at  variance  with  the  provisions  of  the  Act  of  Par- 
liament from  which  the  Act  of  Sederunt  derives  its  own 
authority. 

It  has  been  seen  that  the  Act  of  Parliament  1808  makes 
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a  distinction  between  the  first  augmentation  that  may  be 
obtained  after  the  date  of  it,  and  all  futore  augmenta- 
tions— ^viz.,  that  the  former  can  only  be  granted  after 
expiry  of  fifteen  years  from  the  date  of  the  last  augmen- 
tation ;  whereas,  in  all  subsequent  cases,  the  intervening 
period  between  the  augmentations  is  twenty  years.  And 
there  is  an  exception  of  all  cases  where  the  summons  of 
augmentation  had  been  called  in  Court  prior  to  the  12th 
of  March  1808,  as  to  which  a  separate  rule  and  course  of 
proceeding  is  pointed  out. 

Several  questions  arose  on  the  former  enactments  of  the 
statute  as  to  the  precise  period  from  which  the  fifteen  years 
should  be  computed ;  the  minister  in  one  case,  founding 
upon  a  decree  of  modification  obtained  in  a  former 
process,  which  he  maintained  was  not  final,  and  contend- 
ing that  the  fifteen  years  should  be  reckoned  from  that  date, 
as  being  the  first  decree,  in  which  case  the  period  had  in- 
disputably expired.  But  it  was  replied  for  the  heritors, 
inter  alia^  that  the  proceedings  in  that  former  case  were 
undoubtedly  final,  and  had  been  succeeded  by  a  new  process 
of  augmentation,  which  plea  the  Ciourt  sustained,  and 
dismissed  the  process  as  incompetent.^ 

In  another  case  the  minister  had  executed  his  summons 
before  the  expiration  of  the  fifteen  years  from  the  last 
decree  of  modification.  But  before  it  was  called  in 
Court  the  period  had  fully  expired.  As  the  heritors  did 
not  object  to  the  competency  of  the  process  in  toto,  the 
minister  obtained  his  augmentation;  but  it  was  not 
allowed  to  draw  back  to  the  period  of  executing  the 
summons,  or  even  calling  it  in  Court,  but  was  limited  to 
the  year  of  the  decree,  being  1810,  whereby  the  minister 
was  metde  to  lose  one  year  of  his  augmentation.^ 

»  Minister  of  Inch  v.  Heritors,  6th  June  1810. 

•  Minister  of  Banchory-Teman,  Fac.  CoU.  vol.  xv.,  Note  p.  687. 
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lu  a  later  case  the  minister  had  brought  his  action 
before  the  expiry  of  the  fifteen  years,  but  did  not  call  it  in 
Court  till  after,  and  thereupon  obtained  his  augmentation. 
But  the  heritors  reclaimed,  on  the  ground  that  the  action 
was  prematurely  brought,  and  the  Court  found  the  action 
incompetent,  annulled  the  whole  procedure  and  interlo- 
cutors, and  dismissed  the  process.^ 

These  decisions  may  be  of  some  moment,  as  shewing 
the  strict  interpretation  with  which  the  Court  are  dis* 
posed  to  apply  the  Act  of  Parlieiment,  but  otherwise  they 
are  not  of  material  importance,  as  the  same  facts  cannot 
be  expected  to  occur  again,  as  all  the  benefices  of  the 
kingdom  have  no  doubt  been  augmented  at  least  once 
since  the  date  of  the  Act. 

As  the  teinds  are  the  national  fund  provided  by  law 
for  the  support  of  the  ministry,  and  are  in  each  parish 
speciaUy  appropriated  to  the  minister  in  possession  of  the 
benefice,  and  actually  serving  the  cure,  he  alone  is  entitled 
to  sue  for  an  augmentation.  The  ministers  of  burghs, 
who  are  suported  by  assessments  or  other  funds  arising 
from  mortifications  or  the  donations  of  individuals,  have 
no  part  nor  portion  in  the  teinds,  and  no  title  to  sue  for 
augmentations ;  nor  has  the  Court  of  Teinds,  by  law,  any 
jurisdiction  to  entertain  or  deal  with  such  actions.  This 
doctrine  is  laid  down  by  Mr  Erskine*  generally,  and 
quite  correctly  in  so  far  as  regards  actions  by  ministers 
having  no  claim  to  stipends  from  the  teinds.  But'  the 
reference  which  he  makes  to  the  case  of  the  Ministers  of 
Edinburgh,  9th  January  1763,  does  not  exactly  support  his 
statement  as  to  the  want  of  jurisdiction  in  that  instance, 
as  the  Court  there  repelled  the  objections  to  the  com- 
petency, and  sustained  their  jurisdiction.'     But  the  case 

^  Minister  of  Strathmiglo,  Dec.  11 ;  not  reported.    See  GonneU,  i.  416. 
»  Erskine,  i.  6,  28.  •  Diet.  p.  7476. 
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was  attended  with  this  important  specialty,  that  the 
ministers  did  not  rest  their  claim  exclusively  on  the  funds 
arising  from  the  annuity  or  other  sources  different  from 
the  Teinds,  but  averred  that  there  were  teinds  within  the 
parish,  to  a  large  amount,  provided  by  royal  charters 
and  otherwise,  for  their  support ;  and  the  Court,  moved  by 
that  averment,  repelled  the  objection  to  the  competency 
of  the  action  as  stated  in  limine^  holding  it  to  depend  on 
the  truth  of  the  averment,  that  there  were  within  the 
parish,  teinds  subject  to  the  claims,  and  so  involving  the 
merits  of  the  case,  as  that  was  a  question  of  which  they 
had  full  power  to  judge. 

In  the  parish  of  Jura  and  Colonsay,  which  compre- 
hends nine  different  islands,  and  where  it  was  found 
difficult  for  one  minister  to  discharge  the  various  duties, 
he  obtained,  in  a  process  of  augmentation,  such  an  al- 
lowance as  was  thought  sufficient  to  enable  him  to 
maintain  an  assistant,  which  allowance  was  granted  by 
the  Court  in  the  shape  of  a  burden  on  the  minister's 
stipend. 

Afterwards,  in  1798,  the  minister  having  brought  a  new 
process  of  augmentation,  appearance  was  made  for  the 
assistant,  who  craved  that  a  proportion  of  the  stipend 
should  be  modified  to  him ;  and  the  Court  modified  the 
stipend  at  L.139,  6s.  9d.,  'with  the  burden  always  of 
'  L.50  to  be  paid  to  the  assistant  preacher/ 

In  the  locality  the  common  agent  localled  the  L.50 
separately  on  the  heritors  of  Jura,  which  was  opposed  by 
the  minister,  who  gave  in  a  locality  of  the  whole  in  his 
own  favour,  and  after  some  further  proceedings  the  case 
came  ultimately  before  the  Court,  by  whom  *  it  was  con- 
'  sidered  as  an  important  general  question  of  law ;  and  it 
'  was  unanimously  held  by  the  Court,  that  the  minister, 
'  being  the  only  incumbent,  was  the  only  party  entitled  to 
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*  sue  for  an  augmentation,  and  must  have  the  whole  stipend 
'  modified  and  localled  to  him  in  the  first  instance,  though 

*  his  right  should  be  burdened  in  favour  of  the  assistant, 

*  who  was  subordinate  to  him,  and  over  whom  it  was  ex- 
'  pedient  he  should  have  this  control,  as  being  one  for 

*  whose  behaviour  and  character  he  was  in  some  measure 
'  answerable/  The  Court  at  the  same  time  refused  to 
order  the  minister  to  find  security  for  the  payment  to  the 
assistant,  as  no  irregularity  was  alleged,  and  there  was  an 
easy  remedy  if  it  should  occur.^ 

A  minister  regularly  ordained  by  the  Presbytery,  pre- 
sented by  the  Crown,  as  patron,  to  be  an  assistant  and 
successor  in  a  parish,  in  consequence  of  the  infirm  health 
of  the  actual  incumbent,  and  put  in  possession  of  the 
manse,  glebe,  garden,  and  offices,  having  brought  a  pro- 
cess of  augmentation,  the  same  was  objected  to,  on  the 
ground  that  the  pursuer  had  no  title,  and  that  the 
minister  actually  in  possession  of  the  benefice,  and  serving 
the  cure,  and  having  right  to  the  stipend,  was  the  only 
party  entitled  to  pursue  an  augmentation.  Accordingly  the 
Court  dismissed  the  process.^ 

The  minister  of  NewhiUs  being  largely  provided  for 
from  the  produce  of  mortified  land,  though  not  thereby 
barred  from  suing  for  an  augmentation,  was  yet  held  bound 
to  show  that  the  provision  was  not  sufficient,  as  it  was 
held  that  the  teinds  could  only  be  considered  as  eubsidiare 
liable,  in  so  far  as  the  mortified  fund  did  not  afford  an 
adequate  stipend  for  the  minister ;  and  the  minister  being 
unable  to  shew  to  the  satisfaction  of  the  Court  that  this 
was  the  case,  the  augmentation  was  refused.*  See  Lord 
Bobertson's  opinion  in  the  report  of  this  case. 

«  Macruer  v.  Macnicol,  18th  May  1808,  F.G.,  Diet.  16711. 
3  Shaw  V.  Heritors  of  Boberton,  29th  Jan.  1806,  Fac  Coll. 
>  Allan  V.  King's  College,  Aberdeen,  28d  Jan.  1811,  Fac.  Coll. 
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A  second  minister,  established  by  private  agreement,  is 
not  entitled  to  an  augmentation  from  the  teinds.^ 

It  is  a  question  that  has  been  much  contested,  how  far 
the  possession  of  a  glebe  by  the  minister  should  have 
any,  or  what  effect,  in  a  question  of  augmentation. 
Where  a  glebe  does  not  exceed  the  average  value  or  the 
statutory  dimensions,  it  seems  to  be  considered  as  settled 
that  it  cannot  be  allowed  to  have  any  weight  or  influence 
in  judging  of  the  amount  of  the  stipend.  But  where  the 
glebe  is  of  extraordinary  size  or  value,  it  raises  a  different 
question. 

In  the  case  of  the  Minister  of  Old  Deer,  the  heritors,  in 
opposing  his  claim  to  an  augmentation,  stated,  among 
other  things,  that  he  possessed  a  glebe  worth  L.80  a  year ; 
to  which  it  was  replied  that  the  Court  could  not  at  all 
consider  such  a  statement  in  modifying  a  stipend,  which 
must  be  of  itself  sufficient,  independently  of  any  acces- 
sory advantage.  But  the  Court  concurred  in  holding 
that  they  could  no  more  throw  that  fact  out  of  consider- 
ation, than  any  other  circumstance  affecting  the  situation 
of  the  minister.^ 

In  the  case  of  the  Minister  of  Buitle,  it  was  stated  for  the 
opposing  heritors  that  the  glebe  was  of  more  than  usual 
value,  the  relevancy  of  which  was  denied  by  the  minister. 
The  report  bears  that  one  judge  (Lord  Robertson)  ex- 
pressed an  opinion  that  it  ought  not  to  be  taken  into  con- 
sideration as  affecting  the  augmentation ;  but  the  majority 
of  the  Court  appeared  to  be  of  opinion,  that  if  the  glebe 
had  been  designated  from  the  heritors,  it  ought  to  be 
taken  into  consideration,  but  not  otherwise.  That  sug- 
gestion, however,  was  not  followed  out  to  any  conclusion 


>  ManliaU  v.  Managers  of  Eiraildy,  7th  July  178S,  Diet.  14795. 
2  Minister  of  Old  Deer  r.  The  Heritors,  28d  Nov.  ISOS.,  Fae.  GoU. 
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by  inquiry ;  and  in  the  particular  case  before  them,  they 
did  not  consider  the  alleged  excessive  value  of  the  glebe 
to  be  of  sufficient  magnitude  to  have  any  material  effect 
on  the  augmentation,  so  (the  reporter  adds)  there  was  no 
proper  decision  on  that  point.^ 

In  the  case  of  St  Madoes,  where  the  minister's  glebe  was 
said  to  exceed  23  acres,  and  to  be  worth  L.140  per  annum, 
an  heritor,  opposing  the  augmentation,  contended  that  the 
possession  of  a  glebe  of  such  value  ought  to  be  taken  into 
view  in  modifying  the  stipend ;  and  in  support  of  his  plea 
referred  to  the  cases  of  Old  Deer  and  Buitle  above  men- 
tioned. On  the  other  hand,  the  minister  denied  the 
alleged  extent  and  value  of  the  glebe,  and  maintained  that 
as  there  was  no  trace  of  its  having  been  designated  out  of 
the  lands  of  the  heritors,  it  ought  not  to  be  regarded  in 
fixing  the  amount  of  his  stipend  ;  and  besides,  he  added, 
on  the  authority  of  certain  unreported  cases,  that  it  was 
not  the  practice  of  the  Court  in  similar  cases  to  take 
into  view  the  size  of  the  minister's  glebe. 

The  Court  held  that  where  it  clearly  appeared  that  the 
glebe  was  intended  to  form  part  of  the  benefice,  that  fact 
might  be  taken  into  consideration  in  granting  an  aug- 
mentation, but  not  where  the  glebe  happens  to  be  merely 
larger  than  usual;  and  they  fixed  the  stipend  without 
taking  the  glebe  into  consideration.' 

In  the  case  of  Wilton,  the  question  was  attended  with 
greater  difficulty.  It  appeared  that  the  minister  was  in 
possession  of  above  100  acres  of  land,  part  of  which  was 
let  to  tenants  at  a  rent  of  about  L.200,  the  remainder,  of 
about  12  acres,  being  in  his  own  occupation.  In  opposing 
a  claim  of  augmentation  by  the  minister,  the  heritors 
contended  that  the  above  property  yielding  so  large  a  re- 

^  See  Note  added  to  the  report  of  the  preceding  case. 
»  Kennedy  v.  Richardson,  9th  Dec.  1818,  Fac.  Coll. 
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turn,  and  forming  part  of  the  benefice,  should  be  taken 
into  account  in  adjusting  the  stipend. 

As  the  parties  were  at  variance  respecting  the  circum- 
stances and  history  of  the  land  in  question,  from  which 
the  minister  derived  so  large  an  income,  the  Court  ordered 
cases  to  be  lodged.  Although  no  very  distinct  account 
of  the  matter  could  be  discovered,  yet  it  appeared  that 
the  land  had  been  originally  part  of  the  common  of 
Wilton,  possessed  for  time  immemorial  by  the  minister  and 
his  predecessors  serving  the  cure,  as  an  allodial  estate, 
separate  from  the  proper  glebe,  not  valued  in  the  cess 
books,  nor  subject  to  any  land  tax,  parish  rates,  or  public 
burdens. 

The  minister  therefore  maintained,  that,  if  the  land 
was  to  be  considered  as  glebe,  its  extra  value  ought  not 
to  be  taken  into  account  in  awarding  a  stipend,  as  had 
been  found  in  the  previous  cases ;  and  if  it  was  to  be  re- 
garded as  a  separate  possession,  mortified  for  the  benefit 
of  the  cure,  then  the  heritors  were  not  entitled  to  take 
benefit  from  such  accidental  possession,  or  its  income,  to 
relieve  them  from  the  payment  of  teinds. 

On  the  other  hand,  the  heritors  contended  that,  from 
the  circumstances  of  the  land,  its  aUodial  character, 
and  freedom  from  public  burdens,  it  must  be  presumed  to 
have  originally  formed  part  of  the  benefice ;  and  the  small- 
uess  of  the  stipend,  and  the  absence  of  any  prior  demand 
for  augmentation,  plainly  shewed  that  the  stipend,  such 
as  it  was,  taken  with  the  income  from  the  land,  was  re- 
garded as  a  sufficient  maintenance  for  the  minister,  and 
ought  therefore  to  be  taken  into  consideration  in  adjusting 
the  amount  of  the  augmentation. 

The  Court,  in  giving  judgment,  were  chiefly  influenced 
by  the  character  of  the  lands,  as  allodial  and  free  from 
public  burdens ;  and  as  it  could  not  be  traced  when  or  how 
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they  were  acquired  by  the  minister,  it  must  be  presumed 
that  they  were  the  old  glebe  lands  of  the  Popish  incum- 
bent, forming  part  of  the  original  endowments  of  the 
benefice ;  and  that  the  present  money  and  victual  pay- 
ments, modified  to  the  minister,  and  allocated  on  the 
heritors,  the  origin  of  which  being  equally  incapable  of 
being  traced,  must  be  held  to  have  been  old  customary 
payments  out  of  the  teinds ;  and  that  the  two  together, 
lands  and  payment  in  money  and  victual,  must  be  held  to 
have  been  established  at  the  time  as  forming  a  competent 
provision  for  the  minister  of  the  parish  ;  and  upon  these 
grounds  the  Court  held,  that  in  considering  the  pursuer's 
claim  for  an  augmentation,  they  must  take  into  view  the 
annual  value  of  the  lands,  as  well  as  the  money  and 
victual  payments,  exclusive  of  the  twelve  acres  in  the 
minister's  possession,  which  might  be  considered  as  com- 
petent for  a  glebe.  Upon  these  principles  the  amount  of 
the  augmentation  was  adjusted.^ 

The  same  general  question  again  occurred  in  the  case  of 
the  minister  of  Blair  Athol,  pursuing  an  augmentation, 
in  which  it  appeared  that  the  parish  was  originally  com- 
posed of  four  parishes,  the  glebes  of  all  which  had  been 
united,  and  two  of  them  had  been  many  years  before  ex- 
cambed  on  very  favourable  terms  for  other  ground,  which 
excambion  had  been  conducted  under  the  authority  of  the 
Presbytery,  and  hence  the  glebe  had  attained  an  extra 
size,  yielding  L.80  of  rent,  exclusive  of  a  portion  of  it  re- 
maining in  the  minister's  own  hands,  worth  L.15  yearly. 

The  augmentation  was  opposed  by  Lord  Glenlyon,  the 
principal  heritor,  who  relied  chiefly  on  the  unusual  size 
and  value  of  the  glebe,  which  he  contended  the  Court 
were  bound  to  take  into  consideration  in  judging  of  the 

^  Sfaaw'fl  Teind  cases,  21  st  Not.  1827,  p.  187,  Stevenson  v.  the  Duke  of 
Bucclench  and  others. 
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augmentation,  and  if  they  did  bo,  that  the  modification 
asked  ought  not  to  be  allowed. 

The  case  came  before  the  whole  Court  and  underwent 
an  extensive  discussion,  and  was  made  the  subject  of  a 
hearing  in  presence,  in  the  course  of  which  all  the  former 
decisions  on  the  question  were  referred  to,  and  fully  ex- 
amined and  discussed.  The  Court  were  a  good  deal 
divided  in  opinion,  but  finally,  by  a  majority  of  five,  they 
found  that  the  value  of  the  lands,  possessed  and  enjoyed 
by  the  pursuer  as  glebes,  ought  to  be  taken  into  consider- 
ation in  awarding  a  sufficient  and  competent  stipend  for  the 
cure,  out  of  the  teinds  of  the  parish,  and  quoad  ultra  ap- 
pointed parties  to  debate.  On  that  principle  the  stipend 
was  thereafter  fixed,  of  consent,  at  thirteen  chalders.* 

When  an  augmentation  was  awarded,  it  was  formerly 
a  question  whether  it  should  be  modified  in  money  or  in 
victual,  the  ministers  generally  preferring  a  victual 
stipend,  but  the  heritors  contending  for  a  modification  in 
money.  Various  decisions  were  pronounced  in  difiorent 
cases ;  but  the  question  has  now  lost  all  importance  in 
consequence  of  the  Act  48,  Geo.  III.  c.  38,  which,  as  already 
shown,  has  put  to  rest  all  such  questions,  by  the  enact- 
ment that  every  stipend  which  shall  be  augmented  after 
the  passing  of  the  Act  shall  be  wholly  modified  in  grain 
or  victual,  though  previously  modified  partly  in  grain  and 
partly  in  money,  unless  where  a  different  course  appears 
necessary  on  account  of  the  state  of  the  teinds,  or  of 
the  interest  of  the  benefice,  or  of  the  nature  of  the  articles 
(other  than  grain  or  victual)  which  have  been  delivered 
in  kind  as  stipend ;  that  is,  that  a  part  of  the  stipend 
should  be  modified  in  money  or  in  such  other  articles  as 
have  been  in  use,  to  be  delivered  in  kind  as  stipend. 

1  Stuart  V.  Lord  Glenlyon,  20th  May  1885,  Shaw,  vol.  xiii.  p.  787. 
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The  general  rule  of  the  statute  has  been  strictly  fol- 
lowed in  practice  by  the  Court  uniformly  modifying  all  aug- 
mentations in  victual,  and  where  the  old  stipend  has  been 
partly  victual  and  partly  money,  in  converting  the  money 
into  victual,  agreeably  to  the  directions  of  the  Act. 

With  regard  to  the  exceptional  cases,  which  are  re- 
quired to  be  diflferently  dealt  with,  this  may  arise,  as  is 
provided  in  the  first  place,  from  the  '  State  of  the  Teinds/ 
which  is  understood  to  refer  to  the  case  where  the  whole 
teinds  of  a  parish  are  modified  to  the  minister,  and  have 
been  valued  in  whole  or  in  part  in  money ;  and  as  the 
conversion  of  the  money  might  in  that  case  lay  a  greater 
burden  on  the  heritors  than  their  valued  teind,  which 
would  be  contrary  to  the  settled  rule  of  law,  the  Court 
have,  in  such  cases  where  they  have  modified  the  whole 
teinds,  directed  them  to  be  paid  either  in  victual  or 
money,  in  terms  of  the  valuations. 

The  exception  founded  on  the  '  interest  of  the  benefice ' 
seems  to  refer  to  the  same  case  ;  and  the  third  exception, 
referring  to  the  nature  of  the  articles  (other  than  grain 
or  victual)  which  have  been  in  use  to  be  delivered  in 
kind  as  stipend,  has  been  understood  to  apply  to  stipends 
in  Orkney  and  Shetland,  where  the  teinds  are  frequently 
valued  in  fish,  butter,  and  other  articles  not  easily  con- 
vertible into  victual — for  which  reason  the  Court  has 
dispensed  with  the  rule  in  several  cases  of  the  modifica- 
tion of  stipends  in  that  part  of  Scotland. 

The  minister  of  Eothesay  obtained  an  augmentation  in 
victual,  half  meal  and  half  barley,  payable  in  money,  ac- 
cording to  the  highest  fiar  prices  of  the  county;  but 
there  being  no  fiars  of  barley  (none  being  raised  in  the 
parish  or  county),  the  Court  of  new  modified  the  stipend 
to  consist  of  meal  and  bear,  convertible  into  money  ac- 
cording to  the  highest  fiar  prices  of  the  county ;  where- 

q2 
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upon,  as  the  stipend  was  payable  by  the  Linlithgow 
measure,  the  heritors  refused  to  pay  more  than  a  sum  of 
money  for  each  boll  bearing  the  same  proportion  to  the 
fiars  of  the  county  of  Bute  as  the  Linlithgow  measure 
bore  to  the  Bute  measure,  which  was  30  per  cent,  less 
than  the  fiar  prices  of  the  county.  The  minister  objected 
to  this  mode  of  settlement ;  but  the  Court  found  that  the 
Linlithgow  measure,  and  no  other  or  local  standard,  is 
the  rule  according  to  which  all  victual  stipend,  in  cases 
of  this  kind,  is  to  be  valued  and  paid,  and  authorised 
the  Clerk  to  adhibit  that  explanation  to  the  scheme  of 
locality  for  the  guidance  of  the  minister  in  settling  with 
the  heritors.* 

The  Act  1612,  c.  1,*  among  other  enactments,  provides 
that  all  presentations  to  benefices  shall  be  directed  to  the 
archbishop  or  bishop  of  the  diocese,  and  if  he  apprehends 
the  presentee  to  have  come  with  incompass  of  a  simonia- 
cal  paction  with  the  patron,  in  so  far  as  he  has  already 
hurt,  or  promised  or  bound  himself  to  prejudge  and  hurt 
the  state  of  his  benefice,  in  not  reserving  a  sufficient 
maintenance  for  him  and  his  successors,  answerable  to 
the  estate  of  his  benefice,  and  that  the  archbishop  or 
bishop  shall  understand  the  same,  either  by  the  parties' 
oath,  or  by  clear  evidence,  in  that  case  he  may  refuse  any 
such  person  presented  to  him.  *  But  if  the  presentee 
'  hath  reserved  to  himself  and  his  successors  a  sufficient 

*  maintenance,  the  setting  of  tacks,  or  promise  to  do  the 

*  same,  or  doing  anything  else  to  his  patron  (being  not 
'  prejudicial  to  that  aforesaid  maintenance),  shall  nowise 

*  be  ascribed  to  any  simoniacal  paction,  nor  serve  for  any 

*  reason  to  the  archbishop  or  bishop  to  refuse  him  ;'  and 
it  is  declared  that  the  Lords  of  Council  and  Session  shall 

1  Minister  of  Rothesay  v.  Heritors,  Fac.  Coll.,  20tli  May  1820. 
*  Thomson's  Acts,  vol.  iv.  p.  469. 


AUGMENTATIONS.  245 

be  the  judges  to  decide  on  any  controversy  that  may 
arise  betwixt  the  several  parties  concerned. 

A  question  of  this  kind  occurred  between  the  titular 
and  patron  of  a  parish  and  the  minister,  to  whom  the 
patron  had  granted  a  bond  of  annuity  for  L.20,  which 
theminister  afterwards  gave  upon  receiving L.300  sterling. 

Of  the  same  date  with  the  bond,  the  minister  granted 
a  missive  to  the  patron,  whereby  he  bound  himself  ^  never 
'  to  ask  or  sue  for  any  augmentation  of  glebe  or  stipend.' 

The  minister,  nevertheless,  having  brought  a  process 
of  augmentation,  the  patron  founded  on  the  above  missive 
in  bar  of  it. 

The  Court,  considering  the  transaction  as  pactum  iUi- 
citum,  repelled  the  objection,  and  refused  a  reclaiming 
petition  against  that  interlocutor  without  answers.^ 

In  the  parish  of  Turriff,  which  is  a  parsonage,  it  has 
been  the  immemorial  practice  for  the  minister  or  parson, 
before  his  admission  to  the  benefice,  to  grant  a  lease  of 
the  teinds  during  his  incumbency  to  the  patron  for  a  cer- 
tain tack-duty,  which  in  substance  became  the  stipend 
of  the  parish. 

An  incumbent,  on  being  presented  to  the  benefice, 
complied  with  the  usual  practice,  and  granted  a  lease  to 
the  above  effect,  containing  a  clause  of  warrandice  from 
fact  and  deed.  Afterwards,  however,  considering  the 
tack-duty  by  the  lease  to  be  an  inadequate  stipend,  he 
brought  a  process  of  augmentation,  which  was  opposed 
by  the  patron  and  one  of  the  heritors,  on  the  ground — 
Isty  That  a  process  of  augmentation  is  only  competent 
where  the  minister  is  a  stipendiary,  but  that  in  this  case, 
the  minister,  being  parson,  and  as  such  proprietor  during 
his  incumbency  of  the  whole  tithes,  he  might  injure,  but 
could  never  benefit  the  living  by  a  process  of  augmenta- 

^  Fac.  OoU.,  22d  Jan.  1794,  Boyd  r.  The  Earl  of  GaUoway. 
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tion  ;  and,  idly,  That  although  the  action  were  competent, 
it  would  be  nugatory,  as,  in  consequence  of  the  warran- 
dice in  the  lease,  the  minister  would  be  bound  to  commu- 
nicate to  the  patron  whatever  benefit  he  might  obtain 
by  the  action.  In  answer,  the  minister  referred  to  the 
Act  1612,  c.  I,  which  recognises  the  legality  of  tacks 
granted  by  the  incumbent,  or  any  fair  transaction  with 
the  patron,  which  leaves  himself  and  his  successors  in 
possession  of  a  sufficient  maintenance.  Further,  he  con- 
tended, that  if  the  reserved  tack-duty  could  be  considered 
as  an  inadequate  maintenance  for  the  minister,  the  lease 
must  be  regarded  as  a  pactum  {Uicitum,  and  therefore  no 
bar  to  an  augmentation,  as  was  found  in  the  preceding 
case  with  the  Earl  of  Galloway.^ 

The  Court,  on  the  ground  stated  for  the  minister,  re- 
pelled the  preliminary  defence. 

In  a  subsequent  case,  it  appeared  that  the  minister, 
during  the  dependence  of  a  process  of  augmentation  at 
his  instance,  which  was  opposed  by  the  heritors,  had 
granted  an  obligation  to  them,  that  on  condition  of  their 
withdrawing  their  opposition  in  that  instance,  he  would 
not  bring  another  process  of  the  same  nature  during  his 
incumbency.  Having,  however,  at  some  distance  of 
time,  brought  another  similar  process,  and  obtained  an 
augmentation,  the  heritors  appeared,  and  presented  a 
reclaiming  petition  against  the  judgment  of  the  Court, 
founding  upon  the  minister's  previous  obligation,  which, 
tliey  contended,  was  a  fair  compromise  between  the  par- 
ties, by  which  the  minister  was  effectually  bound.  But 
the  Court  refused  the  petition  without  answer.* 

1  Fac.  Coll.,  14th  May  1800,  Stewart  v.  The  Earl  of  Fife. 

2  Fac.  Coll.,  9th  March  1803,  Earl  of  Kellie  and  Heritors  of  Camboe, 
petitionerQ. 
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OF  LOCALITIES. 


On  this  important  subject  the  law  and  practice  have 
undergone  so  many  changes,  that  the  present  state  of 
either  cannot  well  be  understood  without  some  retrospect 
to  their  former  condition. 

Although  the  support  of  the  parochial  clergy  has  always 
been  recognised  as  the  primary  burden  on  the  teinds  gene- 
rally, yet,  amidst  the  confusion  and  contradiction  of  the 
times,  and  the  jarring  of  opposite  interests,  no  definite 
scheme  was  for  many  years  adopted  for  giving  practical 
effect  to  that  principle,  and  the  ministers'  maintenance 
was  in  a  great  measure  uncertain  and  precarious ;  and 
it  not  unfrequently  happened  that  a  provision  was  assigned 
to  ministers  unconnected  with  their  proper  parishes. 

These  evils  were  in  some  degree  corrected  by  the  Act 
1617,  c.  2,  which  established  the  first  teind  commission, 
and  empowered  the  commissioners  to  assign  a  perpetual 
local  stipend,  from  the  teinds  of  every  parish,  to  the 
ministers  present  and  to  come  at  all  kirks.  Under  that 
statute,  as  formerly  explained,  a  maximim  and  minimum 
were  fixed  according  to  which  all  stipends  were  to  be 
adjusted  ;  and  as  they  were  to  be  payable  from  the  teinds, 
which  were  at  that  time  in  the  hands  of  patrons,  titulars, 
or  their  tacksmen  or  sub-tacksmen,  the  burden  was  di- 
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rected  to  be  laid  first  on  the  titulars,  and  in  the  case  of 
their  refusal  to  bear  it,  on  the  tacksmen,  whom  failing, 
the  sub-tacksmen,  who,  on  the  other  hand,  were  to  be 
indemnified,  according  to  the  discretion  and  judgment  of 
the  commissioners,  under  all  circumstances  by  proro- 
gations of  their  tacks  or  temporary  rights  held  by  them, 
for  such  further  periods  as  might  seem  just  and  equitable. 

But  although  the  commissioners  were,  in  this  manner, 
enabled  to  assign  and  settle  the  amount  of  the  stipends 
in  all  parishes,  they  had  no  power  to  local  or  adjust  the 
proportions  payable  by  the  several  parties  liable ;  and  this 
important  defect  in  the  statute  gave  rise  to  much  incon- 
venience in  practice.  But  occasionally  localities  were  in 
use,  to  be  given  out  by  patrons,  titulars,  or  tacksmen,  or  pri- 
vately adjusted  by  consent  between  the  parties  concerned ; 
or  framed  by  the  minister,  who  frequently  exacted  payment 
of  the  whole  stipend  from  a  particular  heritor,  whom  he 
selected  for  that  purpose,  leaving  him  to  operate  his 
relief  against  all  others  liable.  And  the  commissioners, 
in  many  cases,  assumed  the  power  of  apportioning  the 
gross  amount  among  the  difi'erent  tacksmen  and  others, 
according  to  the  nature  and  extent  of  their  rights  and 
interests;  and  it  was  not  uncommon  for  them,  when 
they  awarded  an  augmentation,  to  accompany  it  with  a 
locality. 

These  various  practices,  and  the  difficulties  to  which 
they  gave  rise,  and  the  attempts  to  render  the  stipend 
effectual  by  proceedings  against  individual  heritors,  are 
explained  in  much  detail  in  Sir  John  Oonnel's  valuable 
work.  But  they  have  become  in  a  great  measure  obsolete 
and  of  little  practical  importance,  being  in  effect  super- 
seded by  the  modem  practice  founded  on  the  Acts  of 
Sederunt,  1809^  and  1826.* 

1  6t.h  July  1809.  «  12th  Not.  1826. 
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Every  process  of  augmentation,  according  to  the  present 
practice,  contains  three  branches  or  conclusions, — ^viz.,  in 
the  first  place,  that  for  Augmentation ;  2.  Modification ; 
and  3.  Locality.  When  the  Court  determines  that  the 
minister  is  entitled  to  an  augmentation,  they  then  modify 
the  amount  according  to  circumstances ;  and,  finally,  they 
remit  to  the  Lord  Ordinary  to  prepare  a  locality,  or  in 
other  words,  to  adjust  and  settle  the  different  proportions 
falling  on  the  several  heritors. 

Where  the  stipend  is  merely  modified,  and  before 
any  locality  is  adjusted,  the  minister  may  select  any 
heritor  at  his  discretion  and  charge  him  for  payment; 
and  such  heritor  will  be  liable  in  the  first  instance,  in  so 
far  as  his  teinds  extend,  though  that  should  exceed  the 
proportion  of  stipend  which  may  be  ultimately  aUocated 
upon  him,  in  proportion  to  the  other  heritors.^ 

After  a  decree  of  locality,  one  heritor  is  liable  in  no 
more  than  the  proportion  laid  upon  him  by  that  decree ; 
but  to  that  extent  he  is  personally  liable.^ 

But  an  heritor  may  always  avoid  any  charge  beyond 
the  amount  of  his  teinds  (if  valued)  by  surrendering  his 
valued  teind. 

When  the  Court  grants  and  modifies  an  augmentation, 
and  when,  in  the  usual  course,  the  cause  is  remitted  to 
the  Lord  Ordinary  to  prepare  a  locality  and  report,  the 
pursuer  of  the  process  may  then,  in  terms  of  the  Act  of 
Sederunt  1809,  §  5,  move  the  Lord  Ordinary  to  ordain  the 
heritors  to  produce  their  rights  to  their  teinds,  if  they 
have  any,  in  the  clerk's  hands,  within  a  period  of  not  less 
than  three  months  from  the  date  of  the  order,  with  certi- 
fication, that  after  the  lapse  of  that  time  a  remit  shall  be 

«  Hutchison,  Diet.  p.  14788. 

2  Erakine,  2,  10,  47,  Minister  of  Eskdalemuir,  80th  Jnly  1742,  Diet. 
14796. 
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made  to  the  clerk  to  prepare  a  scheme  of  locality,  either 
accordiog  to  the  proven  rental,  if  no  rights  are  produced, 
or  according  to  such  rights  and  interests  as  may  be  pro- 
duced by  the  heritors,  and  that  this  scheme,  so  prepared, 
shall  be  immediately  approved  of  by  the  Lord  Ordinary, 
and  afterwards  by  the  Court,  as  an  interim  scheme.  And 
according  to  that  scheme,  it  is  provided  that  the  minister's 
stipend  shall  be  paid  until  a  final  locality  shall  be  settled. 
The  Lord  Ordinary  is  then  required  to  ordain  the  heritors, 
or  their  agents,  to  meet  for  the  purpose  of  naming  a  person 
to  be  suggested  to  the  Lord  Ordinary  as  common  agent 
for  conducting  the  locality. 

These  regulations  are  confirmed  by  the  Act  of  Sederunt, 
12th  November  1825,  under  certain  alterations ;  the  first 
of  which  regards  the  appointment  of  a  common  agent, 
and  provides  that  no  person  shall  be  appointed  to  that 
important  trust  who  is  agent  for  the  minister  or  titular, 
or  any  heritor  in  the  parish. 

It  is  further  provided,  that  as  soon  as  the  proceedings 
with  regard  to  the  interim  locality  required  by  the  Act  of 
1809  are  concluded,  the  common  agent  shall  forthwith 
prepare  a  scheme  of  final  locality,  and  shall  distribute 
copies  thereof  among  the  agents  for  the  heritors,  after 
which  no  new  productions  are  to  be  received,  except  on 
payment  of  expenses,  to  be  modified  by  the  Lord  Ordinary. 

After  the  distribution  of  the  scheme  among  the  heritors, 
the  Lord  Ordinary,  it  is  provided,  shall  ordain  objections  to 
be  given  in  by  any  of  the  heritors  who  may  think  them- 
selves aggrieved  by  the  proposed  mode  of  allocation ;  and 
the  Lord  Ordinary  may  either  hear  parties  viva  voce  on  the 
objections  and  such  answers  as  may  be  made,  or  allow  all 
concerned  to  give  in  written  answers,  and  thereupon  pro- 
nounce judgment,  which  may  be  reviewed  by  the  division 
to  which  the  cause  belongs,  in  the  ordinary  course. 
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These  judicious  regulations  have  been  attended  with 
beneficial  consequences  in  practice,  as  tending  to  abridge 
the  delay  and  expense  proverbially  evident  to  localities, 
and  to  remedy  the  evils  of  litigation  occasioned  by  pro- 
ceedings against  individual  heritors,  while,  by  the  adop- 
tion of  the  plan  of  interim  localities,  the  condition  of  the 
minister  is  made  comparatively  easy  during  the  tentatory 
and  often  troubled  period  that  must  elapse  before  he 
can  attain  the  desirable  consummation  of  a  final  locality. 

In  the  first  step  to  be  adopted  by  the  heritors  in  the 
election  of  a  common  agent  to  conduct  the  proceedings, 
and  in  their  choice  of  a  fit  person  for  that  purpose,  it  is 
material  for  them  to  keep  in  view  the  grounds  of  dis- 
qualification stated  in  the  Act  of  Sederunt,  as  there  have 
been  occasionally  attempts  made  to  evade  or  disregard 
objections  of  that  nature,  which  have  been,  as  in  all  cases 
they  ought  to  be,  decidedly  resisted. 

During  the  subsistence  of  an  interim  locality  the 
collection  of  the  proportions  allotted  to  the  different 
heritors  may  lead  to  confusion,  unless  each  heritor  is 
exact  in  settling  what  is  exigible  from  him,  as  other- 
wise some  may  fall  into  arrear  while  others  may  make 
over  payments;  and  that  inconvenience  is  greatly  in- 
creased when,  as  may  happen,  two  or  several  interim 
localities  are  in  operation  at  one  time.  That  state  of 
things  having  occurred  in  the  case  of  Abernethy,  the 
common  agent,  on  behalf  of  the  minister,  stated  to  the 
Court  in  conjoined  processes  of  locality,  that  different 
augmentations  having  been  granted,  the  heritors  had, 
during  the  dependence  of  the  proceedings,  paid  partly 
under  decrees  of  modification,  and  partly  under  interim 
schemes  of  locality  approved  by  the  Court;  that  it 
appeared  from  an  accounting  that  had  been  instituted, 
that  some  had  overpaid,  while  others  were  in  arrear,  and 
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he  proposed  that  the  matter  should  be  adjusted  by  the 
Court  pronouncing  decree  at  the  instance  of  the  heritors 
who  were  in  advance  against  those  who  were  in  arrear, 
dividing  the  expense  of  the  accounting  equally  between 
them. 

The  Lord  Ordinary  allowed  the  state  of  account*  vnth 
the  amount  of  expenses  to  be  produced,  and  made 
avizandum  to  the  Court  with  these  and  with  minutes  for 
the  parties. 

But  the  Court  rejected  this  application  by  the  common 
agent  as  incompetent,  refused  to  interfere  in  the  count 
and  reckoning  he  proposed,  and  appointed  the  accounts  to 
be  withdrawn  from  the  process.^ 

Where  the  teinds  of  any  heritors  are  valued,  the  sums 
specified  in  these  decrees  form  the  measure  and  limit  of 
any  charge  that  can  be  made  against  them,  whether  in 
an  interim  or  a  final  decree  of  locality ;  since  the  teinds 
being  the  only  fund  liable  in  stipend,  and  the  amount 
being  conclusively  fixed  by  the  decree  of  valuation,  the 
Court  cannot  in  any  sentence  exceed  that  amount  without 
encroaching  on  the  stock,  which  would  be  ultra  vires;  and 
accordingly  this  was  decided,  after  full  deliberation,  in  the 
case  of  Macartney,  where  the  Court  found  it  to  be  a  good 
ground  of  suspension  by  a  heritor,  that  the  stipend 
allocated  upon  him  by  an  interim  decree  of  locality  ex- 
ceeded the  amount  of  his  valued  teind.' 

By  Act  of  Sederunt  of  20th  June  1838,  certain  regu- 
lations were  introduced  for  remedying  the  inconveniences 
which  had  arisen  in  practice  from  the  provisions  in  the 
previous  Acts  of  1809  and  1825,  relative  to  interim 
schemes  of  locality. 

In  the  first  place,  wherever  it  appears  that  under  an 

*  Common  Agent  v.  Heritors  of  Abernethy,  Sth  Dec.  1819,  Fac.  Coll. 
2  Macartney,  4th  March  1817,  Fac.  OoU. 
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interim  locality  prepared  and  approved  by  virtue  of  the 
former  Acts  of  Sederunt,  the  minister,  through  surrenders 
of  teinds,  or  other  causes  affecting  its  efficacy,  is  unable  to 
operate  payment  of  his  stipend  to  any  considerable 
extent,  it  is  made  competent  for  the  Lord  Ordinary,  on 
the  motion  of  the  minister  or  other  party  interested,  to 
appoint  a  new  scheme  of  locality  to  be  prepared,  and  also 
a  state  of  arrears  remaining  due  to  be  made  up;  and 
when  that  rectified  locality  and  state  are  approved  of  by 
his  Lordship,  to  give  decree  for  the  arrears,  which  recti- 
fied locality,  it  is  provided,  shall  subsist  as  a  new  interim 
rule  of  payment,  until  it  be  set  aside  by  any  other  rule  to 
be  granted  on  cause  shown. 

2cZ,  Under  a  certain  reservation  as  to  expenses,  it  is 
declared  competent  for  any  heritor,  the  state  of  whose 
teinds  has  been  materially  altered  by  decrees  of  valuation, 
or  otherwise,  from  circtimstances  occurring  subsequent  to 
the  approval  of  an  interim  scheme,  to  apply  for  a  rectifi- 
cation of  the  locality,  giving  effect  to  a  new  or  corrected 
state  of  the  teinds ;  and  when  that  rectified  locality  is 
approved  of  by  the  Lord  Ordinary  as  a  new  rule  of  pay- 
ment, he  is  required  at  the  same  time  to  appoint  a  state 
of  arrears  to  be  prepared,  if  the  condition  of  the  process, 
and  the  interests  of  the  parties,  render  that  necessary, 
with  power  to  him  to  give  decree  for  the  same. 

3rf,  Where  any  new  interim  scheme  or  schemes  shall 
be  rendered  necessary  by  surrenders,  production  of  rights 
by  heritors,  or  other  unexpected  emergency  occurring 
subsequently  to  the  previous  scheme  or  schemes,  it  is  de- 
clared competent  to  the  Lord  Ordinary  to  lay  the  expense 
of  the  new  scheme  and  states  of  arrears,  or  such  part 
thereof  as  may  appear  proper,  on  the  party  whose  surren- 
der, or  productions,  or  proceedings  aforesaid,  shall  make 
such  new  interim  scheme  necessary,  unless  such  heritor 
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or  heritors  shall  be  able  to  instruct  a  reasonable  cause  to 
the  contrary,  to  the  satisfaction  of  the  Lord  Ordinary,  in 
which  last  case  the  defence  is  to  be  defrayed  by  the 
common  agent. 

4<A,  When  an  heritor  makes  a  surrender,  not  by 
minute  in  the  process  of  locality,  but  by  bill  of  suspension, 
it  is  declared  competent  for  the  minister,  as  well  as  the 
common  agent,  if  the  surrender  appear  to  him  well 
founded,  to  accede  to  the  same,  and  to  give  in  a  minute 
in  the  process  of  locality,  moving  the  Lord  Ordinary  to 
appoint  a  new  interim  scheme  at  the  expense  of  the 
heritor,  making  the  surrender  without  prejudice  to  the 
heritor's  answer  to  the  same  in  terms  of  Section  3. 

When  the  time,  within  which  the  heritors  are  ap- 
pointed to  produce  their  rights  to  their  teinds,  has  elapsed, 
a  remit  is  made  to  the  clerk  to  prepare  a  scheme  of 
locality.  It  is  seldom  that  no  rights  are  produced  by  the 
heritors,  so  as  to  render  it  necessary  to  prepare  the  locality 
according  to  the  proven  rental;  and  when  rights  and 
interests  are  produced  by  the  heritors,  the  locality  is 
prepared  according  to  these  rights  and  the  legal  effect 
and  character  of  each  in  relation  to  the  others.  If  no 
objection  is  made  to  the  locality,  it  is  approved  of  as  final ; 
but  if  objections  are  stated  by  any  of  the  heritors  to  the 
order  of  allocation,  these  are  then  judged  of,  and  if  dis- 
allowed, the  locality  is  then  approved  of  by  the  Lord 
Ordinary,  and  by  the  Court  as  an  interim  rule  of  pay- 
ment, according  to  which  this  stipend  is  paid  to  the 
minister,  until  a  final  locality  may  be  settled. 

The  preparation  of  a  final  locality  is,  however,  a  work 
of  greater  difficulty,  as  the  burden  of  the  stipend  must  be 
laid  upon  the  different  heritors,  according  to  the  legal 
effect  of  their  respective  rights  and  interests,  the  adjust- 
ment of  which  often  gives  rise  to  difficult  questions  and 
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lengthened  discussions.  And  it  may  be  observed,  that  a 
process  of  locality  in  the  Teind  Court  is  in  fact  the  con- 
verse of  a  process  of  multiplepoinding  in  the  Court  of 
Session.  For,  as  in  the  latter  case,  there  is  a  fund  to  be 
distributed  among  a  body  of  opposing  claimants,  and  the 
strife  is  to  be  first  in  the  ranking,  so  in  the  former  there 
is  a  tax  to  be  assessed  among  a  body  of  contending 
recusants,  and  in  such  a  competition  the  strife  is  natur- 
ally to  be  last.  There  are,  however,  certain  known  rules 
and  an  established  order  of  allocation  depending  on  the 
nature  of  the  diflferent  classes  of  the  teinds,  and  of  the 
rights  under  which  they  are  held,  by  attending  to  which 
the  difficulties  are  in  ordinary  cases  greatly  lessened. 

Mr  Erskine,  in  dealing  with  this  subject,  lays  it  down 
that  the  teinds  that  are  reckoned  first  in  the  order  of 
allocation  are  those  which  have  never  been  erected,  or 
never  granted  by  the  Crown  to  any  layman ;  as  to 
which  it  is  justly  observed  by  Sir  John  Connel,  that  such 
a  distinction  is  not  recognised  in  practice,  and  that  few,  if 
any  examples  of  teinds  that  have  never  been  erected  are 
now  to  be  met  with.  Sir  John  then  remarks  upon  the 
meaning  of  the  common  expression,  *  Free  teinds,'  which 
he  observes  is  usually  employed  to  signify  teinds  not  yet 
appropriated  in  payment  of  stipend,  but  that  this  is  an 
improper  use  of  the  term,  6is  it  truly  signifies  teinds  *  in  the 

*  hands  of  the  lay  titulars,'^  and  Mr  Erskine  so  far  adds  his 
authority  to  this  explanation,  that  he  describes  the  term 
as  applying  both  to  teinds  in  the  hands  of  the  lay  titular 
and  to  those  for  which  he  draws  *  a  tack-duty  from  the 

*  landholder,*  or,  in  other  words,  teinds  which  are  liable 
to  be  localled  upon,  in  the  first  place,  before  any  other 
teinds  can  be  touched.  But  this  rather  appears  to  be  a 
controversy  of  no  practical  importance,  as  whether  the 

1  Oonnel,  vol.  i.  p.  4S0.  >  Erskine,  2, 10,  51. 
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teinds  in  question  be  called  free  teinds,  or  surplus  teinds, 
or  unexhausted  or  unappropriated  teinds, — ^the^e  terms  all 
mean  the  same  thing,  viz.,  teinds  not  yet  localled  upon,  or 
set  apart  to  the  service  of  the  cure,  but  liable  to  be  so  set 
apart  in  their  order  at  the  call  of  the  minister,  the  Jreedom 
of  the  teinds  being  held  to  consist  in  their  liability  to  be  first 
burdened  with  stipend.  It  may  no  doubt  be,  that  in  practice 
some  such  conventional  meaning  may  have  been  affixed  to 
the  phrase,  'Free  teinds.'  But  on  dealing  with  the  locality 
of  a  stipend  or  an  augmentation,  the  term  in  its  most  ob» 
vious  and  rational  meaning  seems  rather  to  apply  to  teinds 
not  hitherto  appropriated,  and  therefore  open  to  be  charged 
with  their  due  share  of  the  burden,  by  the  framer  of  the 
locality,  who  naturally  prepares  that  document,  from  the 
first  and  readiest  of  the  materials  applicable  to  his 
purpose.  If  the  term  Jiree  teinds  is  merely  meant  to 
import  the  liability  of  the  teinds  to  be  attached  for 
stipend,  this  would  be  rather  an  unfortunate  epithet,  see- 
ing that  all  teinds  whatever  are  in  that  sense  free ;  being 
all  subject  in  their  order  to  the  burden  of  stipend ;  and, 
first  of  all,  teinds  in  the  hands  of  the  titular,  which 
instead  of  being  free,  are  the  foremost  in  the  rank  of 
bondage.  If,  on  the  other  hand,  the  term  jfree  is  not 
used  to  signify  any  quality  of  the  teinds,  but  merely 
means  that  the  party  having  right  to  the  stipend  is 
free  to  lay  the  burden  on  certain  descriptions  of  teinds 
before  others,  the  term  involves  a  distinction  merely 
verbal,  as  in  practice  no  teinds  are  exempted  from  sti- 
pend, but,  according  to  the  known  order  of  allocation ; 
all  without  exception,  some  directly  and  others  subet- 
diarie,  being  liable  to  take  their  just  share  of  the  common 
burden. 

lat^  The  first  in  that  order  is  teinds  in  the  hands  of  the 
lay  titular,   and  levied   by   him    from  the  landholder. 
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(1.)  The  whole  teind  if  not  valued,  and  (2.)  or  at  least 
the  valued' teind. 

2(2,  Teinds  let  by  the  titular  to  tacksmen,  in  which 
.case,  the  tack-duty  payable  by  the  latter  is  first  burdened. 

3(2,  Failing  the  tack-duty,  or,  when  it  is  insufficient,  the 
teinds  themselves ;  the  tacksman,  when  he  has  not  under- 
taken the  burden,  being  indemnified  by  a  prorogation  of 
his  tack. 

^th,  Teinds  of  lands  heritably  disponed  by  the  titular, 
unless  he  has  granted  warrandice  against  future  augmen- 
tations, in  which  case  the  teinds  of  his  own  lands  are 
allocated  in  the  first  place,  and  afterwards  those  heritably 
disponed. 

5th,  Teinds  which  belonged  to  bishops,  and  devolved  to 
the  Crown  on  the  abolition  of  Episcopacy,  and  still  in 
the  possession  of  the  Crown. 

6tk,  Teinds  in  the  hands  of  colleges,  or  hospitals,  or 
dedicated  to  pious  uses. 

As  to  the  class  first  in  this  order,  viz.  teinds  in  the 
hands  of  a  lay  titular  and  subject  to  no  prior  claim  or 
burden,  there  is  nothing  to  prevent  their  direct  applica- 
tion to  the  minister's  stipend,  the  primary  purpose  of 
their  destination. 

2d,  Where  teinds  are  let  by  the  titular  to  tacksmen, 
the  tack-duty  is  in  substance  in  the  same  situation,  as  it 
belongs  to  the  titular,  to  whom  it  is  payable ;  and  it  is 
immaterial  to  the  tacksman  whether  he  pays  it  to  the 
titular  or  to  the  minister. 

3cZ,  As  to  the  teinds  themselves,  failing  the  tack-duty, 
the  titular  is  still  the  party  chiefly  interested  in  them, 
since  the  tacksman,  in  so  far  as  his  interest  is  afi^ected, 
has  his  relief  and  indemnity  by  a  prorogation  of  his  tack, 
unless,  indeed,  he  is  bound  by  the  tack  to  undertake  the 
burden,  as  he  generally  is  in  all  modem  tacks.     It  may 
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be  observed,  however,  as  to  teinds  let  by  the  titu- 
lar, that  where  these  are  let  to  one  who  is  a  stranger, 
and  not  an  heritor  in  the  parish,  the  teinds  which  are 
still  liable  for  the  support  of  the  minister  of  the  proper 
parish  where  they  are  situated,  are  necessarily  allocated 
in  the  same  way  as  if  they  were  in  the  hands  of  the 
titular  himself;  and  when  they  are  let  to  an  heritor,  the 
same  mode  of  allocation  is  adopted,  excepting  as  regards  the 
teinds  of  the  heritor  s  own  lands,  as  to  which  he  is  entitled 
to  insist  that  other  unappropriated  teinds  shall  be  allocated 
before  his  own  are  encroached  upon  beyond  his  tack-duty.^ 

4:th,  Teinds  held  on  heritable  rights  are  postponed  to 
the  fourth  place  in  this  order — (1.)  As  it  appears  unjust 
that  heritors  who  have  purchased  their  teinds  for  an 
adequate  price,  should  be  subject  to  allocation  before 
those  teinds  which  the  titular  holds  in  his  own  hands 
unappropriated.  (2.)  With  regard  to  teinds  let  in  tem- 
porary tacks  by  the  titular  to  other  heritors,  it  was 
thought  equally  unjust  that  they  should  be  put  on  the 
same  level  with  teinds  held  on  the  title  of  absolute  pro- 
perty ;  besides  that  the  tacksman,  wherever  his  own  in- 
terest was  touched,  had  it  in  his  power  to  fall  back  upon 
an  indemnity,  by  claiming  a  prorogation  of  his  term.* 

5th,  Biahxypa*  Teinds, — This  subject  has  given  rise  to 
much  discussion,  and  to  occasional  misapprehension  with 
regard  to  the  nature  and  origin  of  the  privilege  of 
bishops'  teinds ;  and  it  has  been  supposed  that  the  claim 
itself  is  carried  the  extreme  length  of  a  total  exemption 
of  these  teinds  from  all  liability  for  stipend ;  a  claim  which, 
to  that  extent,  can  be  supported  on  no  legal  ground  or 
authority.     The  doctrine  laid  down  by  an  eminent  judge, 

^  Minutes  of  the  Lords  Commissioners,  16th  Feb.  1643,  Connel,  vol.  ii. 
App.  No.  41,  p.  98 ;  Ibid.  Sth  Feb.  1648. 
s  Erskine,  ii.  10,  61,  62. 
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as  a  fundamental  proposition  in  the  law  of  teinds  univer- 
sally true,  and  admitting  of  no  exception  or  limitation 
whatever,  is,  that  the  burden  of  a  suitable  provision  to  the 
minister  inhcerit  ossilms,  and  is  inseparable  from  the 
teinds ;  agreeably  to  which,  it  was  held  by  the  Court  that 
*  the  minister's  right  to  a  suitable  stipend  is  paramount 
'  to  all  other  claims  upon  the  teinds  of  the  parish/  ^ 

The  decisions  of  the  Court  on  questions  of  decimce  inclu- 
8CB^  which  have  been  referred  to  for  illustration  in  some  of 
the  discussions  on  this  point,  are  wholly  inapplicable, 
seeing  that  these  were  cases  in  which  there  were  no 
teinds  whatever,  privileged  or  not;  no  lands  teindable, 
and  nothing  which  could  in  any  way  be  subject  to  the 
burden  of  stipend.  And  as  to  the  examples  of  churches, 
with  their  teinds,  being  in  former  times  annexed  to 
bishoprics  or  monasteries,  such  grants  had  not,  and  could 
not  have,  the  effect  of  discharging  the  claim  of  stipend, 
or  relieving  the  grantees  of  the  teinds  from  that  indefeas- 
ible burden,  but,  along  with  the  teinds  and  other  endow^ 
ments  of  the  church,  transferred  also  the  duty  and 
obligation  of  supporting  the  minister  serving  the  cure, 
whether  parson  or  vicar,  so  that,  as  formerly  shown,  these 
ecclesiastical  bodies  became  in  effect  rectors  of  the  new 
benefice,  and  bound  to  apply  towards  that  primary  pur- 
pose a  reasonable  portion  of  its  fruits,  agreeably  to  the 
maxim  decimce  debentur  parocho. 

At  no  period  of  time,  therefore,  could  the  bishops,  with 
respect  to  their  teinds,  have  enjoyed  an  absolute  exemption 
from  that  debt ;  and  the  only  question  that  truly  was  or 
could  be  raised  on  the  subject,  must  have  related  to  the 
extent  or  measure  of  their  liability,  which  has  now  been 
confined  to  the  inquiry  as  to  what  place  they  ought  to 
occupy  in  the  order  of  allocation;  and  this  has  been 

1  Johnston  v.  Heritors  of  St  Onthbert's,  8d  March  1S02. 
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Bottled  to  be  the  last,  with  the  exception  of  teinds  held 
by  colleges,  or  dedicated  to  pious  nses.^ 

But  even  this  limited  privilege  has  given  rise  to  a  ques- 
tion as  to  the  authority  in  which  it  originated,  or  on 
which  it  rests,  or  on  what  legal  ground  it  has  been  held 
that  bishops'  teinds  in  the  hands  of  the  Grown  shall  be 
postponed  to  the  penultimate  place  in  the  locality.  '  Now, 
it  certainly  does  not  appear  that  there  is  any  specific  enact- 
ment to  that  effect  to  be  found  in  any  public  act  or  statute, 
and  the  minutes  of  the  Commissioners  are  silent  on  the 
subject,  excepting  that  they  contain  an  entry  of  a  protest  by 
the  Archbishop  of  Glasgow  that  anything  done  by  the  Lords 
Commissioners  'shall  not  prejudge  the  Church,'  and  a  de- 
claration that  bishop^  rents  and  ministers'  stipend  shall 
be  free  of  the  annuity.*  In  reality,  the  order  of  allocation 
itself  does  not  stand  on  any  express  authority,  but  has  rather 
been  the  result  of  a  continued  usage,  beginning  with  the 
time  when  localities  were  framed  by  titulars,  patrons,  and 
other  individuals,  acting  in  a  great  measure  at  their  own 
discretion,  and  bound  by  no  stated  rule  as  to  the  order  or 
place  of  the  different  parties  liable.  It  does  not  appear, 
however,  from  any  of  the  ancient  localities,  that  teinds 
belonging  to  the  bishops  were  ever  included  under  them, 
so  that,  as  they  were  confessedly  not  exempted  from  the 
burden  of  stipend,  the  necessary  conclusion  is,  that  they 
must  have  been  localled  upon,  or  their  proportion  settled 
by  arrangement  with  the  bishops  themselves,  or  a  sort  of 
compromise  between  the  claims  of  the  contending  parties. 

And  here  it  must  be  observed,  that  the  teinds  of  the 
bishops  were  not  included  in  or  dealt  with  by  the  gene- 
ral rules  and  principles  established  by  the  king's  decrees- 
arbitral.     It  appears  that  the  whole  body  of  the  clergy 

1  Dean  of  Chapel  Boyal  v.  Hay,  11th  Dec.  1799,  Fac.  GoU. 
s  6th  April  and  29th  May  1627. 
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viewed  with  apprehension  and  distrngt  the  new  and  ex- 
tensive changes  proposed  to  be  introduced  by  the  king 
into  the  management  of  the  teinds,  and  the  rights  and 
interests  of  the  parties  concerned  in  them,  the  precise 
effect  of  which  on  the  claims  and  property  of  their  own 
order  they  either  could  not  or  would  not  appreciate,  and 
therefore  gave  way  to  that  proverbial  jealousy  of  all 
measures  threatening  danger  to  the  church.  Upon  this 
subject  Forbes  makes  the  following  statement : — *  None 
'  with  less  reason  conceived  greater  fears  of  the  King's 
'  revocation  than  the  bishops,  who  therefore  sent  up  Adam 
'  Ballendean,  Bishop  of  Dunblane,  and  Mr  John  Max- 

*  well,  one  of  the  ministers  of  Edinburgh,  to  represent  to 
'  his  Majesty  their  apprehensions  that  the  Commission  of 

*  Surrenders  would  undo  the  Church.  They  could  not 
'  be  satisfied  how  the  teinds,  that  in  the  Act  of  Annexa- 

*  tion  were  particularly  reserved  as  the  patrimony  of  the 
'  Church,  should  be  sold  and  disponed  to  the  heritors.' 
The  king,  by  letter,  endeavoured  to  remove  these  ground- 
less apprehensions,  and  in  the  end,  the  bishops  and  the 
rest  of  the  clergy, '  finding  the  king  bent  upon  the  thing,' 
were  induced  to  make  a  qualified  and  conditional  submis- 
sion, upon  terms  which  were  approved  of  by  the  king,  and 
embodied  in  the  decree-arbitral  upon  their  submission. 

The  submission  bears, '  in  the  name  of  the  archbishops, 

*  bishops,  and  remanent  clergy  within  the  kingdom  of 

*  Scotland,'  that  '  they  are  most  willing  that  such  heri- 
^  tors  as  are  subject  to  the  payment  of  any  teinds  to  us, 

*  or  any  of  us,  may  have  their  own  (being  desirous  there- 
'  of)»  for  payment  to  us  and  our  successors  of  such  a  rea- 
'  sonable  rate  and  constant  yearly  rent  as  his  Majesty  shall 
'  determine  to  be  the  quota  and  rate  of  the  teinds  within 
'  the  rest  of  the  kingdom,  so  as  the  rent  and  duty,  in  silver 
'  and  bolls,  payed  at  the  present,  as  well  to  us  as  to  the 
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ministers  serving  our  particular  churches,  be  not  in  any 
way  hurt  or  diminished,  neither  in  quantity  nor  quality, 
whether  the  same  be  paid  to  us  in  rental  bolls  or  by 
gathering  the  teind  sheares,  but  that  we,  and  our  minis- 
ters provided  to  the  particular  churches  under  us,  and 
their  successors,  may  freely  enjoy  the  same  without  any 
change  or  alteration,  and  that  such  rent  as  shall  here- 
after accrue  to  us,  or  any  of  us,  and  our  successors,  by  the 
said  quota,  to  be  paid  by  the  said  heritors  for  the  remanent 
of  the  teinds  which  are  not  in  our  present  possession^  be 
secured  and  made  sure  to  us  and  our  successors,' 
To  this  agreement  there  was  annexed  the  following 
condition : — *  Providing  that  we  and  every  one  of  us  en- 

*  joy  the  fruit  and  rent  of  our  several  benefices,  as  they 
'  are  possessed  by  us  at  the  present  time,  and  that  the 
'  same  be  not  hurt  nor  demolished,  neither  in  quantity 

*  nor  quality,  whether  the  same  be  paid  to  us  in  rental 

*  bolls,  or  by  gathering  of  the  teind  sheaves. 

This  condition  was  in  substance  embodied  in  the 
king's  decree-arbitral,  and  was  confirmed  by  the  statutes 
ratifying  the  regulations  prescribed  as  to  valuations  and 
rates,  particularly  by  the  Act  1633,  c.  17,  which  fixes 
the  rate  and  price  of  teinds,  and  the  terms  on  which 
they  are  to  be  purchased — declaring  that  these  rates 

*  shall  be  no  further  obligatory  against  whatever  arch- 

*  bishops,  bishops,  parsons,  vicars,  and  other  beneficed 

*  persons,  being  ministers,  and  their  successors,  but  ac- 
'  cording  to  the  provisions  and  conditions  expressed  in 

*  the  submission  made  by  the  bishops  to  his  Majesty, 

*  which  is  of  date  the  day  of  1628, 
'  and  registered  in  the  Books  of  the  Commission  of  Sur- 

*  renders  and  Teinds  the  13th  July  1631,  which  condi- 
'  tions  and  promises  are  holden  as  expressed  herein/  And 
the  important  statute  of  1633,  c.  19,  containing  the  first 
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commission  for  yaluation  of  tithes,  where  it  refers  in  the 
general  narrative  to  the  submissions  and  previous  acts  on 
the  subject,  repeats  the  condition  annexed  by  the  bishops 
and  clergy  to  their  submission,  that  they  should  be  no 
farther  obliged  in  any  of  the  premises  but  according  to 
the  conditions  and  provisions  expressed  in  that  submis- 
sion. And  afterwards,  in  the  succeeding  part,  declares, 
'  that  the  provisions  contained  in  the  foresaid  submission 
'  made  by  the  bishops,  whereof  mention  is  made  in  the 
'  foresaid  Act  of  Tithes,  and  which  is  repeated  in  this  com- 
'  mission,  shall  be  restricted  to  that  whereof  archbishops, 
'  bishops,  parsons,  vicars,  and  other  beneficed  persons, 
'  being  ministers,  colleges,  hospitals,  and  other  dotations 
'  to  pious  uses,  were  in  actual  and  real  possession  the 
'  time  of  the  said  submission,  and  which  shall  remain 
'  with  them  in  quantity  and  quality  according  to  the 
'  tenor  of  the  said  provision/ 

It  thus  appears,  that  at  this  time  the  teinds  of  the  bishops 
and  beneficed  persons  were  in  two  difiorent  situations — 
viz.  either,  Ist^  In  their  own  possession,  by  drawing  the 
ipsa  corpora,  or  by  uplifting  rental  bolls  ;  and  2d,  In  the 
possession  of  others,  to  whom  they  had  been  let  in  tacks. 

The  first  of  these  were  to  be  enjoyed  by  the  beneficed 
persons  as  they  were  then  possessed  by  them,  without 
diminution  in  quantity  or  quality.  They  therefore  did 
not  fall  within  the  compass  of  the  submission,  and  were 
not  subject  to  valuation. 

With  regard  to  the  teinds  let  in  tack,  they  were  in  a 
different  situation,  as  the  titulars  had  denuded  themselves 
of  the  possession,  and  let  the  teinds  to  others  for  a  cer- 
tain term  and  definite  rents.  During  the  subsistence  of 
the  tacks,  therefore,  they  had  no  interest  to  oppose  a 
valuation,  although  entitled  to  re-enter  to  the  possession 
on  the  expiry  of  the  tacks.     The  teinds  in  that  situation, 
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therefore,  fell  directly  within  the  submission,  and  were 
subject  to  valuation  while  the  tacks  subsisted,  but  revert- 
ing to  their  former  condition  on  the  tacks  expiring. 
Thus  the  submission,  though  general  in  its  terms,  wasr 
by  tl^ese  conditional  clauses  practically  restricted  to  the 
teinds  of  bishops  and  beneficed  persons  held  under  tack. 
This  appears  to  be  sufficiently  explained  by  the  submis- 
sion itself,  and  the  decree  arbitral,  and  is  the  conclusion 
adopted  by  our  chief  institutional  writers.^  Lord  Stair, 
in  particular,  observes,  '  There  was  also  a  submission 

*  made  by  the  bishops  of  all  teinds  belonging  to  them  or 

*  their  patrimonial  kirks,  providing  they  be  not  damnified 

*  in  their  benefices,  as  they  were  then  possessed,  either  in 
'  quantity  or  quality,  whether  the  same  were  paid  in 

*  rental  bolls  or  drawn  teinds ;  so  that  their  submission 
'  did  only  reach  to  teinds  that  were  in  tack,  or  other  use 

*  of  payment,  and  whereof  the  bishops  or  beneficed  per- 

*  sons  were  not  then  in  possession  by  rental  bolls  or  drawn 

*  teind/ 

The  practice  that  followed  the  king's  decrees-arbitral 
was  in  conformity  to  the  rules  thereby  prescribed,  and  to 
the  relative  Acts  of  Parliament.  No  clear  example  is  to 
be  found  in  the  records  of  any  valuation  of  teinds  possessed 
by  the  bishops  by  drawing  the  ipsa  corpora  or  by  rental 
bolls;  and  although  Sir  John  Connell  refers  to  some  sup- 
posed instances  of  such  valuations,  it  will  be  found  that  he 
is  there  in  an  error,  as  these  were  cases  where  the  titular 
was  consenting,  or  absent,  or  where  other  specialties 
occurred  which  deprive  them  of  all  claim  to  be  received 
as  legitimate  evidence  of  practice.  Forbes  explicitly  de- 
clares the  incompetency  of  such  a  proceeding,  and  that  all 
pretended  valuations  of  such  teinds  were  null.     And  the 

1  Bee  Forbes,  pp.  266,  403 ;  Stair,  b.  2,  tit.  8,  §  86  ;  Erekine,  2,  10,  36. 
See  also  the  Act  1662,  c.  9. 
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Act  1662,  c.  9,^  referring  to  the  exceptional  claim  in  the 
decree-arbitral,  in  favour  of  the  bishops  and  beneficed 
clergy,  by  which  provision  it  is  said  that  whatever  teinds 
'  they  possessed,  by  leading  and  drawing  the  same,  or  by 

*  rental  bolls,  they  were  not  at  all  to  be  valued  by  the 

*  heritors  thereafter,  likeas,  till  the  year  1641,  none  of 
'  the  said  teinds  possessed  by  the  bishops  and  other 

*  beneficed  persons  were  valued  and  approved  by  any 
'  Commission,  unless  by  consent  or  collusion,  none  making 
'  opposition  thereto/  And  therefore  all  such  valuations, 
led  by  any  pretended  commission  since  the  year  1637,  are 
declared  by  Her  Majesty  and  the  Estates  of  Parliament 
to  be  void  and  ntdl  in  time  coming.  And  with  regard  to 
bishops'  teinds  let  in  tack,  it  is  enacted  by  the  same 
statute,  that  they  *  shall  be  in  that  same  place  and  con- 

*  dition  they  were  in  by  the  decree-arbitral  pronounced 

*  thereupon,'  and  by  the  Act  1633,  c,  19. 

The  condition  and  history  of  bishops'  tithes  has  been 
involved  in  considerable  obscurity,  from  not  attending  to 
the  distinction  between  those  which  were  possessed  by 
themselves,  either  by  drawing  ipsa  corpora  or  by  rental 
bolls,  and  those  which  were  let  in  tack  to  others.  Teinds 
in  the  former  situation  could  not  be  lawfully  valued,  and 
were  not  included  in  the  submission;  but  those  which 
were  let  in  tack  were  of  course  subject  to  valuation  during 
the  currency  of  the  tack. 

A  question  involving  this  distinction  occurred  between 
the  Duke  of  Athole  and  the  Minister  of  Auchtergaven,  to 
which  the  parish  of  Logiebride  had  been  united,  respect- 
ing a  valuation  of  the  teinds  of  the  latter  parish,  made  by 
the  sub-commissioners,  in  1629—35.  By  that  document 
the  teinds  were  partly  valued  in  rental  bolls,  according 
to  which  they  were  payable,  and  partly  in  silver  duties ; 

*  Thomson,  1662,  c.  26,  vol.  vii.  p.  886. 
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and  a  doubt  having  arisen  as  to  the  proper  mode  of  deal- 
ing with  that  document,  the  Duke  maintaining  that  it 
ought  to  be  considered  as  a  joint  valuation,  in  which  the 
stock  and  teind  being  added  together,  a  fifth  of  the 
whole  should  be  taken  as  the  teind ;  whereas  the  common 
agent  made  up  a  locality  on  the  principle  that  the  valua- 
tion should  be  separate ;  and  that  view  being  adopted  by 
the  Lord  Ordinary,  the  Duke  reclaimed  to  the  Court,  by 
whom  it  was  affirmed,  their  Lordships  holding  '  that  the 
*  revenue  of  the  clergy  in  possession  of  their  own  teind, 
'  by  drawing  payment  in  rental  bolls,  could  not  be  pre- 
'  sumed  to  have  been  diminished,  and  adhered  to  the  Lord 
'  Ordinary's  interlocutor  repelling  the  Duke's  objections.'^ 

This  decision  is  either  incorrectly  reported,  or  otherwise 
it  is  extremely  unsatisfactory.  The  ratio  of  the  judg- 
ment as  stated  in  the  report,  appears  to  be  that  the  teinds 
in  possession  of  the  clergy,  by  drawing  a  rental,  could  not 
be  presumed  to  have  been  diminished,  and  therefore 
ought  to  be  valued  separately,  or  taken  at  the  values 
specified  in  the  sub-commission.  But  the  difficulty  here 
is,  that  the  Court  having  found  that  the  teinds  were  part 
of  the  revenue  of  the  clergy,  of  which  they  were  in 
possession,  by  drawing  payment  in  rental  bolls,  there  was 
thenceforth  an  end  of  all  question  of  valuation.  Any 
valuation  of  teinds  in  that  situation  was  incompetent,  and 
ultra  vires  of  any  Commission,  the  teinds  being  such  as 
were  excepted  from  the  King's  decree,  and  did  not  fall 
within  the  compass  of  the  submission.  This  has  been 
already  shown  by  reference  to  the  original  documents, 
and  is  farther  confirmed  by  the  terms  of  the  Act  1662, 
c.  9,  which,  after  referring  to  the  decree-arbitral  as  ratified 
by  1633,  fixing  the  quota  and  rate  of  teinds  to  be  a  fifth 

the  constant  rate  of  stock  and  teind,  then  narrates  the 

'  Ghalmers  v.  Doke  of  Athol,  22d  November  1820,  Fac.  CoU. 
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*  eocprew  clause '  in  favour  of  the  bishops  and  clergy,  that 
they  should  enjoy  the  fruits  and  rents  of  their  several 
benefices  '  as  they  were  possessed  by  them  the  time  of  the 
'  said  submission/  By  which  provision  (it  is  added)  it 
appears  that  whatsoever  teinds,  parsonage  or  vicarage, 
they  were  possessed  of '  by  leading  and  drawing  the  same, 
'  or  hy  rental  boUs,  they  were  not  at  aU  to  be  valued  by  tlie 
herUora  thereafter;*  and  then  the  statute  declares  as  a 
fact,  that  '  till  the  year  1641  none  of  the  said  teinda  pos- 
'  sessed  by  bishops  and  other  beneficed  persons  were  valued 
'  and  approven  by  any  Commission,  unless  by  consent  or 
'  coUusion,  none  making  opposition  thereto/ 

This  case  came  again  under  consideration  in  a  question 
which  occurred  in  the  Locality  of  Moneydie,  and  also  in- 
volved the  precise  construction  of  a  decree  of  the  sub- 
commissioners  in  1629.  In  the  course  of  the  proceedings 
a  summons  of  approbation  of  the  decree  was  of  consent 
repeated  by  the  heritor,  and  the  dispute  between  the 
parties  involved  a  question  of  dereliction.  This  again 
depended  on  the  interpretation  of  the  report  of  the  sub- 
commissioners,  which  specified  the  value  of  certain  small 
parcels  of  land  in  silver  dues,  and  added  that  formerly  the 

*  teinds  of  Bosend  lands  were  rentalled  of  auld  at  twenty 
'  bolls,  half  meal  and  half  bear.,  payable  to  the  minister 
'  and  parson  of  Moneydie/ 

This  statement  in  the  report  of  the  sub-commissioners 
was  considered  as  raising  the  question,  whether  it  im- 
ported a  separate  valuation  of  the  teinds,  or  whether 
the  20  bolls  of  grain  therein  mentioned  were  to  be  taken 
as  the  valued  teind,  in  which  case  the  valuation  had  not 
been  lost  by  dereliction. 

The  case  came  before  Lord  Moncreiff,  who  held  that 
the  20  bolls  at  which  the  teinds  were  rentalled  was 
another  mode  of  expressing  that  the  teinds  were  possessed 
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for  payment  of  rental  bolls  to  that  amount,  and  con- 
sidered the  case  as  ruled  by  the  previous  case  of  Chalmers ; 
at  the  same  time  observing  that,  as  the  minister  was  a 
parson,  the  rental  bolls  were  to  be  considered  as  the 
valuation.  Of  that  opinion  the  Court  approved,  and  gave 
judgment  accordingly.  Here  it  is  to  be  remarked,  that 
although  both  the  Lord  Ordinary  and  the  Court  held  that 
the  teinds  were  possessed  by  the  heritor  for  payment  of 
rental  boUs,  they  did  nou  follow  out  that  state  of  the  fact 
to  its  proper  and  legitimate  conclusion,  by  holding  that 
the  sub-valuation  was  incompetent,  and  that  the  minister 
was  entitled  to  draw  his  20  bolls  for  the  teinds  without 
question  or  disturbance.^ 

The  bishops'  teinds  underwent  various  changes  in  the 
course  of  the  successive  rise  and  fall  of  Prelacy  and  Pres- 
bytery, until  the  final  establishment  of  Presbytery  as  the 
ecclesiastical  constitution  of  the  state  by  the  Acts  1689, 
c.  3,  and  1690,  c.  5,  in  consequence  of  which  last  revolu- 
tion the  bishops'  teinds  finally  devolved  on  the  Crown  as 
coming  in  place  of,  and  succeeding  to  the  rights  of  that 
order,  as  it  was  provided  by  the  Act  1693,  c.  23,  renewing 
the  commission  for  plantation  of  kirks  and  valuation  of 
teinds,  which  expressly  declares  that  '  this  commission 

*  shall  not  be  extended  as  to  the  selling  or  buying  of 

*  teinds,  which  formerly  pertained  to  the  bishops  and  now 

*  belong  to  their  Majesties  by  the  abolition  of  prelacy,  so 
'  long  as  the  said  teinds  shall  remain  in  their  Majestys' 

*  hands  undisponed,  nor  to  teinds  belonging  to  colleges 

*  and  hospitals,  or  modified  or  destinate  for  pious  uses, 

*  without  prejudice  to  value  the  said  teinds  conform  to  the 
'  foresaid  Act  (a  previous  act  and  commission),  and  be 
'  only  liable  thereafter  for  payment  of  the  valued  duties.'  * 

*  MorriBon  v.  Lord  Lynedoch,  18th  June  1834,  Shaw's  Reports. 

*  Thomson's  Acts,  vol.  ix.  p.  804. 
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It  would  rather  appear,  therefore,  that  the  favoured  place 
occupied  by  bishops'  tithes  in  localities  must  be  the 
remains  of  that  privilege  which  they  stipulated  for  them- 
selves in  the  submission,  and  which  is  recognised  and 
confirmed  in  the  decree-arbitral,  or  at  least  that  it  must 
have  had  its  origin  in  that  condition  with  which  they 
qualified  their  consent  to  the  King's  general  arrangements 
as  to  the  teinds,  as  there  seems  no  other  source  to  which 
it  can  with  any  probability  be  ascribed. 

This  privilege,  after  being  for  some  time  disputed  in 
competition  with  the  holders  of  heritable  rights,  and  ex- 
periencing some  contrariety  of  decision,  was  finally  settled 
in  favour  of  the  bishops'  teinds  by  the  case  of  the  Officers 
of  State  V.  Campbell  of  Lochnell.^  Bishops'  teinds  held 
under  an  expired  tack,  and  possessed  by  tacit  relocation, 
were  held  to  be  in  the  same  condition  as  to  this  privilege 
as  if  they  had  been  held  under  an  heritable  right.^ 

To  establish  the  right  of  any  teinds  to  this  privilege, 
it  must  be  clearly  made  out  that  they  were  truly  teinds 
that  belonged  to  bishops,  as  it  was  found  in  the  Locality 
of  Cupar,  that  a  tack  of  his  teinds  granted  to  an  heritor 
by  the  Archbishop  of  St  Andrews  for  nineteen  years,  and 
renewable  at  the  expiry  of  successive  periods  of  that 
endurance,  was  not  a  genuine  document,  and  was  not  of 
itself  sufficient  evidence  that  the  teinds  were  bishops' 
teinds.' 

The  privilege  does  not  belong  to  the  teinds  of  arch- 
deacons or  other  members  of  the  Bishop's  Chapter,  as  these 
do  not  belong  to  the  Crown  as  bishops'  teinds,  but  to 
patrons  under  the  Acts  1690  and  1693.* 

1  Fac.  Coll.,  8d  June  1796. 

•  Locality  of  St  Cyrns,  25th  May  1827»  Shaw's  Teind  Gases,  p.  128. 

3  Tod  V,  Horsburgh  and  others,  8d  February  1816,  cited  in  Gonnell,  vol. 
j.  p.  607. 

*  Solicitor  of  Tithes  v.  Earl  of  Moray,  28d  May  1797,  Fac.  Coll. 


270  TREATISE  ON  TEINDS. 

The  same  decision  repeated.^ 

Teinds  acquired  by  bishops  after  theBeformation  and  the 
settlement  established  by  the  King's  decrees-arbitral  and 
relative  statutes,  do  not  possess  the  privilege  of  bishops' 
tithes,  as  they  were  not  in  possession  of  the  bishops  before 
the  abolition  of  Episcopacy,  and  do  not  fall  to  the  Crown 
as  part  of  any  of  their  benefices.  This  was  held  after  full 
argument  in  the  case  of  the  Locality  of  Nenthom,  the  inter- 
locutor of  the  Court  finding  expressly  *  that  the  titularity 

*  of  the  teinds  in  the  parish  of  Nenthom,  now  in  the 

*  Crown,  having  since  the  Eeformation  belonged  to  a  laic, 

*  have  not  the  privilege  of  being  only  burdened  with  min- 

*  isters'  stipends  or  augmentations  in  the  last  place/ ' 

This  quotation  is  given  by  Connell  in  a  note  to  his 
account  of  the  case,  from  which  it  appears  that  the 
privilege  of  ultimate  allocation  was  denied  to  the  teinds 
in  that  case,  in  respect  they  had  belonged  to  a  laic  titular 
after  the  Eeformation.  And  he  then  proceeds  to  state 
that  the  '  same  Judgment'  was  pronounced  in  the  case  of 
Christie  v.  The  Officers  of  State,'  which  related  to  certain 
teinds  in  the  parish  of  Scoonie,  which  had  belonged  to 
the  Priory  of  St  Andrews  before  the  Beformation,  but 
were  afterwards  erected  in  favour  of  the  Duke  of  Lennox, 
and  in  1635  purchased  by  the  King  and  appropriated  to 
the  See  of  St  Andrews. 

Afterwards  the  minister  of  the  parish  obtained  an  aug- 
mentation, and  in  a  locality  of  the  additional  stipend  it 
was  found  that  Christie  had  an  heritable  right  to  his 
teinds,  notwithstanding  of  which  it  was  contended  by  the 
Officers  of  State  that  his  teinds  should  still  be  allocated, 
because  the  whole  remaining  teinds  had  belonged  to  the 
Archbishop  of  St  Andrews,  and  were  consequently,  as  they 

1  Solicitor  of  Tithes  v.  Belsches,  &c.,  8d  Dec.  1800,  Ibid. 

a  Don  V.  Ker,  11th  July  1738.  «  16th  July  1788,  Fac.  Coll. 
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argued,  entitled  to  be  dealt  ivith  as  bishops'  teinds  in  the 
locality,  and  in  support  of  that  view  they  cited  the  cases  of 
Amgask  and  Lochnell ;  to  which  it  was  replied  for  Christie, 
that  the  doctrine  there  recognised  only  applied  to  teinds  of 
which  the  bishops  were  in  possession  at  the  date  of  the 
submissions  and  decrees  of  the  King,  whereas  the  teinds 
in  question  had  been  thereafter  in  different  hands,  and 
finally  purchased  by  the  King,  and  by  him  conveyed  to 
the  See  of  St  Andrews. 

In  conformity  with  that  plea,  a  scheme  of  locality  was 
afterwards  prepared,  in  which  no  part  of  the  augmented 
stipend  was  laid  on  Christie's  lands,  and  that  scheme  was 
approved  of  by  the  Lord  Ordinary;  against  which  the 
Officers  of  State  reclaimed  to  the  Court,  and  their  Lord- 
ships, on  advising  the  petition  with  answers  and  replies, 
*  affirmed  the  judgment  of  the  Lord  Ordinary,'  thereby 
finding  the  teinds  not  entitled  to  any  privilege,  and  ex- 
empting Mr  Christie's  teinds  in  respect  of  his  heritable 
right. 

This  decision  did  not  affect  the  known  and  established 
rule  as  to  the  privilege  of  bishops'  teinds  in  the  order 
of  allocation,  as  that  was  again  confirmed  in  a  sub- 
sequent case,  in  which  the  minister  of  the  parish  obtained 
an  augmentation  of  his  stipend.     The  Officers  of  State 

gave  in  a  locality  in  which  the  teinds  of  certain  lands 
were  localled  upon  ultimo  loco^  in  respect  they  had 
formerly  belonged  to  the  Bishop  of  Aberdeen,  and  were 
now  in  the  hands  of  the  Crown  in  his  right.  This  was 
objected  to  by  two  heritors  who  had  heritable  rights  to 
their  teinds. 

The  Lord  Ordinary  repelled  the  objection;  and  the 
Court,  on  advising  a  reclaiming  petition  with  answers, 
'  considering  the  law  as  completely  fixed  by  the  decision 
'  in  the   case  of  Campbell  of  Lochnell,  unanimously 
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'  adhered  to  the  interlocuter  complained  of,  as  to  the 
'  general  question  that  bishops'  teinds  are  only  liable  to 
*  be  localled  upon  ultimo  hco,'  but  ordered  memorials  as  to 
a  separate  question  whether  the  teinds  belonged  to  the 
Bishop  of  Aberdeen,  or  to  the  minister  as  parson  of  the 
parish.^ 

Teinds  belonging  to  colleges,  though  subject  to  the 
common  burden  of  all  teinds  when  required  for  the 
support  of  the  minister,  are  not  liable  to  be  localled  on 
till  all  the  other  teinds  are  exhausted,  and  so  they  occupy 
the  last  place  in  localities.  This  was  a  point  formerly 
disputed,  but  was  first  decided  in  a  case  between  the 
Crown  and  the  College  of  St  Andrews,  not  reported,  but 
quoted  in  the  report  of  a  subsequent  decision  to  the  same 
effect.  A  similar  question  occurred  between  a  lessee  of 
the  College  of  St  Andrews  and  certain  heritors  ^  holding 
heritable  rights  to  their  teinds,  and  who  pleaded  that 
the  teinds  held  in  tack  from  the  College  ought  to  be  ex- 
hausted before  their  teinds  could  be  allocated.  But  the 
Lord  Ordinary  found  that  although  the  lessee  of  the 
College  could  not,  in  their  right,  plead  an  exemption 
from  the  locality  if  there  were  no  other  teinds  in  the  parish 
liable,  yet  as  there  were  lay  titulars  of  teinds  on  whom 
the  stipend  could  be  localled,  the  teinds  of  the  College,  in 
whose  nght  the  lessee  pleaded,  were  by  law  entitled  to  an 
exemption ;  and  several  prior  cases  were  referred  to,  in 
which  the  College  teinds  had  been  postponed  even  in 
competition  with  Bishops'  teinds  held  from  the  Crown. 

Upon  a  reclaiming  petition  which  was  advised  with 
answers,  it  was  observed  on  the  bench  that  *  It  is  implied 
'  in  the  nature  of  a  grant  of  teinds  for  a  pious  use,  that 
'  they  cannot  be  attached  till  those  derived  from  a  lay 

«  Skene  v.  Officers  of  State,  8d  June  1795.  Fac.  CoU, 

2  Heritore  of  Portnocb  v.  Douglaa,  7th  Dec.  1796,  Fac,  Coll. 
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*  titular  are  exhausted.'  So  the  Court  unanimously  de- 
cided, and  refused  a  reclaiming  petition  without  an- 
swers. 

The  competition  between  Bishops'  teinds  and  College 
teinds  again  occurred  in  the  case  of  the  College  of  St 
Andrews  and  the  Officers  of  State  and  Heritors  of  the 
parish  of  Maryton.  The  minister  of  that  parish  having 
obtained  an  augmentation,  a  scheme  of  locality  was  pre- 
pared, whereby  the  burden  was  laid  proportionally  on  the 
free  teinds  of  the  parish,  part  of  which  belonged  to  the 
New  College  of  St  Andrews,  and  part  were  Bishops'  teinds 
belonging  to  the  Crown,  as  in  room  of  the  Bishop  of 
Brechin  ;  and  in  terms  of  that  scheme  a  decree  of  locality 
was  pronounced. 

The  College  brought  a  reduction  of  that  decree,  on  the 
grounds  that  their  teinds  were  only  liable  ultimo  loco. 

The  Lord  Ordinary  (Kobertson)  decerned  in  the  reduc- 
tion, and  appointed  a  new  scheme  to  be  prepared,  localling 
the  Bishops'  teinds  in  the  hands  of  the  Crown  prima  loco. 
On  advising  a  representation  against  that  interlocutor 
with  answers,  his  Lordship  appointed  the  case  to  be 
stated  in  informations  ;  on  advising  which,  the  Court  ad- 
hered to  the  interlocutor  of  the  Lord  Ordinary,  and  re- 
mitted to  him  to  proceed  in  the  locality  and  to  report. 
The  Officers  of  State  reclaimed  against  that  interlocutor, 
and  on  advising  their  petition  with  answers,  the  Court  ad- 
hered. In  reporting  this  case  the  late  Lord  Mackenzie, 
the  reporter,  observes  as  follows : — 

*  It  was  regarded  as  a  perfectly  clear  case.     The  Court 

*  at  both  advisings  expressed  their  opinion,  that  the  prior 

*  liability  of  Bishops'  teinds  to  College  teinds  was  a  point 

*  fixed   by  the   decisions,   Johnston  of  Straiten   v,  the 

*  College    of  St  Andrews,  25th  February  175'6,  which 
relates  to  the  very  teinds  in  question, — case  of  Lochnell, 

s 
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*  7th  March  1770,  and  Portmoak,  9th  Dec.  1795.  This 
'  point  may  therefore  be  regarded  as  shut.^ 

In  the  case  of  Johnston  of  Straiten,  here  referred  to, 
the  finding  of  the  Court  was  in  these  terms,  '  Find  the 

*  teinds  which  belonged  to  the  Bishop  of  Brechin,  and  now 

*  to  the  Crown,  liable  in  payment  of  stipend  to  the 
'  minister,  before  the  teinds  belonging  to  the  New  College 
'  of  St  Andrews,  by  gift  from  James  VI.,  for  maintenance 
^  of  Masters,  Begents,  and  Bursars,  of  the  said  New 
'  College.'  ^  This  finding  was  adhered  to  on  adyising  a  re- 
claiming petition  with  answers. 

A  question  arose  between  the  College  of  St  Andrews, 
who  had  acquired  right  to  the  titularity  of  the  parish  of 
Craig,  and  a  heritor  who  held  the  teinds  of  his  lands  in 
that  parish  by  heritable  right.  In  a  locality  of  the  teinds 
of  that  parish  the  heritor  maintained  that  he  could  not  be 
localled  upon  till  the  other  free  teinds  were  exhausted. 
In  answer,  the  College  maintained  that  their  establish^ 
ment  was  a  College  of  divinity  existing  for  pious  uses,  to 
which  the  heritor  replied,  that  his  teinds  were  not 
originally  part  of  the  parish,  but  had  only  been  annexed 
to  it  after  the  College  had  acquired  the  titularity.  A 
proof  being  allowed  of  this  fact,  the  heritor  succeeded  in 
proving  it  to  the  satisfaction  of  the  Court,  who  thereupon 
found  that  the  College,  as  patrons  of  the  parish,  could 
not  allocate  more  of  the  heritors'  teinds  than  what  they 
formerly  were  in  use  to  pay  to  the  minister,  if  there  are 
sufiBciency  of  teinds  within  the  parish  for  making  up 
the  stipend  modified.' 

It  has  been  already  shown,  that  the  teinds  possessed 
by  the  deans  of  the  Chapel  Eoyal,  being  destined  to  pious 

1  College  of  St  Andrews  v.  Officers  of  State,  7tb  Dec.  1808,  Fac.  Coll. 

"  See  Foot  Note,  Fac.  ColL  vol.  xv.  p.  86. 

i»  Locality  of  Craig,  9th  July  1718,  Connel,  vol.  i.  p.  609. 
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uses,  hold  the  ultimate  place  in  a  locality,  even  in  a 
question  with  Bishops'  tithes.^ 

Sut  teinds  in  the  hands  of  a  College,  which  have  been 
acquired  by  transactions  with  private  parties,  are  not 
entitled  to  the  privilege  of  ultimate  liability,  but  are  to 
be  allocated  in  the  same  way  as  the  teinds  of  other  men's 
lands  in  the  hands  of  a  titular.' 

Where  two  or  more  parishes  are  united,  such  union 
has  no  effect  on  the  rights  of  patrons  or  titulars,  but  ac- 
cording to  the  ordinary  rules  it  might  affect  the  allocation, 
so  as  one  parish  might  be  burdened  with  a  larger  than  its 
due  proportion  of  the  stipend ;  and  in  a  case  of  this  kind, 
unreported,  but  mentioned  by  Connel,  the  Court  found 
that  the  two  parishes  being  held  under  different  patron- 
ages, the  modified  stipend  was  divisible  equally  between 
them  in  proportions  effeiring  to  their  respective  proven 
rentals,  each  patron  localling  his  own  share  within  the 
parish  subject  to  his  patronage.' 

Afterwards  the  same  question  occurred  in  the  locality 
of  the  united  parishes  of  Methie  and  Inverarity,  in 
judging  of  which,  the  Court  appointed  an  extract  from 
the  records  of  the  above  case  of  Tinwald  to  be  laid  before 
them,  and  adopting  the  precise  words  of  the  judgment 
there  pronounced,  '  Pound  that  the  parishes  of  Inver- 
'  arity  and  Methie  being  under  different  patronage,  the 
'  stipend  modified  is  to  be  divided  equally  betwixt  the 
'  parishes  effeiring  to  their  rentals  proven,  and  that  each 
'  patron  has  only  power  to  allocate  his  proportion  thereof 
within  his  own  right/* 

The  same  decision  was  pronounced  in  the  case  of  united 
parishes  under  different  titularities,  the  modified  stipend 

^  Deans  of  Chapel  Boyal  v.  Hay  and  others,  Fac.  Coll.  11th  Dec.  1799. 
^  College  of  Glasgow  v.  Monteith  and  others,  Ibid,  26th  May  1814. 
8  Parishes  of  Trailflat  and  Tinwald,  Connel,  vol.  i.  p.  611. 
*  13th  July  1774,  Fac.  Coll. 
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being  held  divisible  between  tbe  two  parishes  according 
to  their  respective  proven  rentals,  and  each  titular  local- 
ling  his  proportion  within  his  own  titularity.^ 

The  like  decision  was  repeated  on  the  same  day  in  a 
case  of  augmented  stipend,  between  the  Officers  of  State, 
as  in  room  of  the  Crown,  titulars  of  the  parish  of  Logie, 
and  the  College  of  St  Andrews,  titulars  of  the  parish  of 
Pert,  where  it  was  contended  by  the  latter  that  their 
teinds  ought  to  be  allocated  ultimo  loco,  and  therefore 
that  the  augmentation  should  be  primarily  allocated  on 
the  Crown. 

But  the  Court  simply  repeated  their  judgment  in  the 
previous  cases,  that  *  the  parishes  of  Logie  and  Pert  being 
'  under  different  titularities,  the  modified  stipend  must  be 
'  divided  betwixt  them  proportionally  effeiring  to  their 

*  respective  rentals,  and  that  each  titular  has  only  right 

*  to  allocate  his  proportion  thereof  within  his  own  titu  - 
'  larity/ 

This  judgment  did  not  infer  any  doubt  of  the  right  of 
the  College  in  ordinary  cases  to  stand  ultimo  hco  in  the 
locality  in  competition  with  the  Crown;  but  in  the 
present  case,  as  the  interests  of  the  parties  were  in 
different  parishes,  and  did  not,  and  could  not  come  into 
collision,  while  the  separate  proportions  of  the  augmen- 
tation falling  upon  each  being  left  for  allocation  by  their 
several  titulars,  they  would  no  doubt  adjust  the  localities 
according  to  the  known  rules  on  that  subject. 

The  same  question  again  occurred  in  the  case  of  the 
Deans  of  the  Chapel  Boyal  v.  Hay  and  others,  where  the 
Court  found,  that  the  teinds  of  the  Chapel  being  dedicated 
to  pious  uses,  could  not  be  sold  or  localled  upon  while 
there  were  teinds  belonging  to  lay  titulars  in  the  same 
parish  unexhausted ;  and  there  being  double  titularities, 

1  Maxwell  v.  Earl  of  Hopetonn,  6th  Dee.  1798,  Fac.  Coll. 
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they  disposed  of  that  questiou  in  terms  of  the  previous 
decisions,  finding  the  augmentation  divisible  between 
them  according  to  their  proven  rentals,  and  each  titular 
to  allocate  his  own  proportion  of  the  burden  within  his 
own  titalarity.^ 

An  heritor  having  two  distinct  parcels  of  land  in  the 
same  parish,  with  separate  valuations  of  each  parcel,  is 
entitled  to  surrender  the  teinds  of  either  without  affecting 
the  other.' 

It  has  been  made  a  question,  how  far  an  heritor  having 
no  heritable  right  to  his  teinds  can  competently  acquire 
such  a  right  pending  a  locality.  This  was  decided  in  the 
affirmative  in  the  case  of  Lament,  where  the  Court 
sustained  his  claim,  observing  that  'the  object  of  Dr 

*  Lament's  action  was  merely  to  bring  him  in  pari  passu 
'  with  the  heritors  having  right  to  their  teinds.  The 
'  titular  has  no  interest  in  this  case,  and  the  heritors  have 

*  no  proper  title  to  complain ;'  ^  and  they  altered  an  inter- 
locutor of  the  Lord  Ordinary,  and  found  that  the  petitioner 
(Dr  Lament)  had  produced  a  sufficient  heritable  right  to 
entitle  him  to  be  localled  upon  as  above  mentioned. 

This  question  occurred  between  Dr  Lament  and  the 
heritors ;  but  the  same  question  afterwards  arose  between 
a  heritor  and  the  titular,  and  wsts  attended  with  a 
different  result.  In  February  1793,  the  minister  of 
Dornoch  obtained  an  augmentation,  upon  which  a  scheme 
of  locality  was  given  in  by  the  Duke  of  Queensberry  as 
titular,  he  being  also  an  heritor  in  the  parish.  The  Earl 
of  Mansfield,  who  is  also  an  heritor,  brought  a  summons 
of  valuation  and  sale  of  his  teinds,  which  was  dated  the 
9th  Dec.  1793,  executed  against  the  Officers  of  State  the 

1  11th  December  1799,  App.  No.  9,  Fac  CoU. 

2  Bruce  v,  Mansfield,  6th  June  1811,  Fac.  Coll, 
'  Fac.  Coll.,  7th  June  1797. 
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lOtb  Dec,  and  against  the  minister  of  the  parish  on  the 
24:th  Feb.  1794.  It  was  called  in  Court  on  the  9th  Nov. 
1794,  and  decree  pronounced  on  3d  Feb.  1796. 

By  the  scheme  of  locality  given  in  by  the  titrdar,  the 
Earl  of  Mansfield's  lands  were  treated  on  the  footing  of  j 

his  teinds,  not  being  possessed  under  heritable  titles. 

To  this  he  objected,  on  the  ground  that  he  waa  in 
course  of  obtaining  an  heritable  right,  and  referred  to  the 
case  of  Lamont,  as  authority  to  show  that  an  heritor  who 
purchases  his  teinds,  pending  a  locality,  is  only  liable  in 
the  locality  pari  passu  with  those  heritors  who  had  pre- 
viously acquired  heritable  rights.  But  the  Court,  al- 
though they  at  first  found  the  claim  competent,  yet,  on  a 
reclaiming  petition,  ordered  memorials,  on  advising  which, 
although  they  approved  of  the  rule  settled  in  the  case  of 
Lamont,  and  applicable  to  the  circumstances  of  that 
case,  yet  they  held  that  a  different  rule  must  be  adopted 
where  the  question  occurs  between  the  pursuer  of  the  sale 
and  the  titular,  he  being  also  an  heritor  in  the  parish, 
since  by  the  Act  1693,  c.  23,  he  is  entitled  to  exempt 
his  own  teinds  as  long  as  there  are  other  free  teinds  in 
the  parish ;  and  the  titular  having  thus  a  valuable 
patrimonial  interest,  of  which  it  is  implied  in  the  words 
of  the  statute  that  he  cannot  be  deprived,  even  though  he 
should  be  called  in  a  process  of  sale  where  no  locality  is 
previously  in  dependence,  the  Court  held  that  he  could 
still  less  be  so  deprived  after  the  dependence  of  the 
locality ;  and  they  considered  that  the  maxim  pendente 
lite,  <fec.,  although  it  may  preclude  a  defender  from 
taking  any  step  that  will  defeat  the  pursuers  action,  yet 
it  cannot  prevent  competing  parties  from  completing 
their  own  rights.^ 

The   commissioners  appointed   after   the  Restoration 

^  Earl  of  Mansfield  v.  Duke  of  Queensbeiry,  2l8t  May  1800,  Fac.  Coll. 
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were  invested  with  powers  to  review  the  proceedings  of 
the  rescinded  parliaments ;  and  similar  powers  were  con- 
ferred by  1690  c.  30  on  the  commissioners  thereby 
appointed.  But  in  the  exercise  of  these  powers  they 
appear  to  have  fallen  into  views  and  practices  which  are 
now  justly  considered  as  erroneous.  In  particular,  it 
seems  to  have  been  considered  that  they  had  not  sufficient 
power  to  deal  with  decrees  of  locality;  that  such  decrees 
were  equivalent  to  the  decrees  of  a  court  of  law,  and  were 
deemed  to  have  the  force  of  a  re9  judicata.  The  same 
mistaken  views  appear  to  have  prevailed  until  a  late  period, 
and  the  Court  refused  to  reduce  or  set  aside  decrees  of  local- 
ity, even  when  challenged  on  relevant  grounds,  in  respect 
of  the  prevailing  error,  that  such  proceedings  amounted  to 
decrees  in  forOy  and  must  be  held  pro  veritate  by  a  pre- 
sumption juris  et  dejure. 

These  mistaken  views  continued  to  prevail  even  after  the 
decision  in  the  case  of  Lamingt<m,  which  it  wm  held  in  one 
'  case  seemed  to  be  applicable  only  to  recent  augmentations, 
'  and  not  to  disturb  old  victual  stipends  paid  for  a  long 
'  period  bygone,'^  not  understanding  or  appreciating  the 
full  effect  of  the  great  principle  of  not  encroaching  on  the 
stock,  as  a  step  beyond  the  powers  of  the  Court,  which  was 
the  true  ground  of  that  judgment,  and  has  withstood  all 
subsequent  attacks  upon  it.  The  doctrine  then  estab- 
lished has  been  since  followed  by  repeated  confirmation 
in  the  subsequent  cases  already  referred  to,  and  it  is  now 
held  as  a  settled  rule  in  all  localities,  that  no  foregone 
usage  can  prevail  against  an  heritor  surrendering  bona  fide 
his  whole  teinds,  and  being  thenceforward  free  from  any 
further  demands  in  the  name  of  stipend,  unless,  indeed, 
the  minister  has  acquired  a  prescriptive  right  under  a 
final  locality  to  a  larger  amount.     This  right  on  the  part 

1  See  ConneU,  vol.  i.  p.  620. 
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of  the  heritor  is  confirmed  by  a  clause  in  the  Act  48, 
Geo.  III.  c.  138,  §  14. 

The  purchase  of  teinds  by  heritors  was  much  impeded 
by  a  practice  adopted  by  patrons,  titulars,  and  tacksmen, 
who,  to  discourage  the  heritors  from  following  out  such 
sales,  threatened  to  allocate  their  teinds  to  the  minister 
in  the  first  place,  to  prevent  which  it  was  enacted  by  the 
Act  1693  c.  23,^  as  follows :  '  It  is  hereby  statute  and 
'  ordained,  that  after  citation,  it  shall  not  be  in  the  power 
'  of  the  foresaid  patrons,  titulars,  or  tacksmen,  to  make 

*  any  allocation  of  the  pursuer's  teinds  solely,  but  only 
'  proportionally  of  his  and  the  other  teinds  within  the 
'  paroche,  and  within  his  right.  Excepting  always  that 
'  the  teinds  of  the  lands  belonging  in  property  to  the 
'.  patron,  titular,  or  tacksman,  shall  be  free  of  any  part 

*  of  the  said  allocation  if  there  are  sufficient  teinds  be- 

*  sides.' 

While  this  enactment  denied  the  power  of  any  patron, 
titular,  or  tacksman,  after  cit-ation  by  an  heritor,  in  a  pro- 
cess of  sale,  to  make  a  partial  allocation  of  his  teinds 
alone,  or  otherwise  than  proportionally  with  the  other 
teinds  in  the  parish,  it  recognised  their  right  to  make  a 
fair  and  equal  locality  of  all  such  teinds,  so  as  to  exempt 
the  teinds  of  their  own  lands  from  any  share  in  the  allo- 
cation, provided  there  should  be  sufficient  teinds  besides, 
that  is  to  say,  free  teinds ;  for  the  patron's  lands  were  held 
free  of  any  part  of  the  minister's  stipend  till  the  haill  free 
teinds  of  the  parish  were  exhausted. 

Some  old  decisions  not  reported  were  referred  to  by 
Connell,*  where  the  patron's  right  to  allocate  on  the  free 
teinds  of  the  parish,  to  the  exemption  of  the  teinds  of  his 
own  lands,  has  been  considered  by  the  Court,  and  disposed 

*  See  Thomson,  voj.  t.  p.  304. 

>  See  CouneU,  vol.  i.  p.  486,  and  reference  to  certain  unreported  cases. 
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of  under  very  special  circumstances,  not  involving  any 
general  principle.  A  more  modem  case  occurred  between 
the  Earl  of  Seafield  and  Sir  George  Abercromby,  in 
which  the  patron's  right,  under  the  Act  1690  c.  23,  came 
into  collision  with  the  right  of  a  tacksman  under  a  tack, 
flowing  from  the  patron  or  his  predecessor.  The  Court 
held  that  during  the  subsistence  of  the  tack  the  Earl  and 
Sir  George  fell  to  be  allocated  on  inter  ae  pari  passu. 


CHAPTER  VI. 

OF     STIPEND. 

It  has  been  already  stated  as  a  settled  rule  that  the 
minister's  right  to  .a  suitable  stipend  is  paramount  to  all 
other  claims  on  the  teinds  of  his  parish.* 

As  the  teinds,  therefore,  are  dehita  fructuum,  notJufuJH^ 
so  the  stipend  is  debitum  decimarum,  and  all  persons 
uplifting  or  intromitting  with  the  teinds  necessarily  incur 
a  liability  for  the  minister's  stipend.  Thus,  Sir  J.  Preston 
having  a  heritable  right  to  the  teinds  of  a  parish,  a 
creditor  of  his  comprised  that  right  for  his  debt,  whereupon 
he  was  charged  for  payment  of  the  minister's  stipend,  in 
answer  to  which  he  suspended  and  pleaded  that  he  was 
not  an  intromitter,  and  had  renounced  his  comprising  of 
the  teinds,  which  not  being  profitable  to  him  for  his  own 
satisfaction,  could  not  subject  him  to  any  other  burden, 
there  being  other  persons  who  had  intromitted  with  the 
teinds.  The  Lords  found  this  reason  noways  relevant, 
seeing  the  creditor,  by  virtue  of  his  comprising  and  in- 
feftment,  might  have  intromitted  by  law  and  had  a  com- 
petent action  of  spuilzie  against  other  intromitters.' 

In  an  action  by  a  minister  against  certain  heritors  who 

»  Johnston,  8d  March  1802,  Diet.  14884. 
•  Minister  of  Crailing  i;.  Ker,  Diet.  14784. 
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Lad  obtained  prorogations  of  their  tacks  of  the  teinds,  it 
was  contended  by  an  heritor  who  suspended,  that  he  was 
not  liable,  or,  at  any  rate,  not  for  more  than  to  the  extent 
of  his  intromissions.  But  the  Lords  found  him  debtor  in 
solidum  for  his  whole  intromissions,  pro  rata  with  the 
other  heritors,  according  to  their  intromissions.^ 

Stipend  was  found  to  be  a  burden  on  the  teinds,  and 
that  the  minister  may  betake  himself  to  any  of  the 
heritors  to  the  extent  of  his  teinds,  without  prejudice  to 
his  relief  against  his  co-heritors.'  The  same  found  21st 
March  1633.'  Same  against  a  heritor  who  had  only  occu- 
pied a  small  part  of  the  lands  for  pasturing  sheep,  which, 
however,  amounted  to  the  whole  sum  for  which  he  was 
charged.* 

A  merchant  who  had  bought  the  whole  crop  before  the 
teind  was  drawn,  and  had  paid  the  price,  as  he  alleged, 
to  the  seller,  who  was  one  of  the  heritors,  was  found 
liable  to  the  minister  for  the  stipend.^  Where  there 
is  a  liferenter  living  the  heritor  is  not  liable  for  the 
teind.*  Where  there  is  no  locality  the  stipend  affects 
the  whole  teind,  and  the  minister  may  betake  him- 
self to  any  individual  heritor  in  as  far  as  his  teind 
extends.^ 

Stipend  is  not  due  to  a  minister  after  deposition  by  a 
Synod.®  But  a  sentence  of  a  Church  court  loosing  his 
relation  to  his  parish,  or  depriving  him  of  his  charge, 
does  not  deprive  him  of  his  stipend,  as  that  can  only 
follow  as  a  consequence  of  deposition.^    A  church  does  not 

»  Balfour  v.  Ker,  20th  June  1623,  Diet.  p.  14784. 

2  eth  July  1625,  Ibid.  «  Diet.  14786. 

*  17th  Feb.  1629,  Ibid.  14786.  «  24th  June  1662,  Diet.  14788. 

«  24th  June  1665,  Diet.  Ibid. 

7  Earl  of  Gassillis,  Dee.  8,  1604,  Diet.  14788. 

»  Stair,  ii.  p.  476,  Diet.  p.  14790. 

»  Campbell  v.  Macdonald,  26th  Feb.  1741,  Diet.  14795. 
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become  vacant  merely  because  the  minister  desists  to 
preach,  although  not  deprived  by  the  council  nor  by  any 
Church  court.*  A  church  found  to  be  vacant  by  the  death 
of  the  incumbent,  notwithstanding  the  opposition  of  the 
Bishop  of  Boss,  who  pleaded  that  the  benefice  being  one 
of  his  mensal  churches,  the  same  reverted  to  him  on  the 
minister's  death,  which  was  found  not  relevant,  in  respect 
of  the  reply,  that  the  church,  whether  mensal  or  not,  was 
provided  with  a  constant  local  stipend,  and  a  vacancy 
having  occurred,  there  was  thus  a  vacant  stipend  in  the 
sense  of  the  Act  of  Parliament,  and  subject  to  the  claim 
of  the  party  under  that  statute.^  But  in  a  claim  by  the 
College  of  Glasgow  for  vacant  stipends,  accruing  after 
a  certain  term  at  or  prior  to  which  the  incumbent  had 
died,  it  was  urged  in  defence  that  the  incumbent  had  no 
legal  title  to  the  benefice,  having  only  enjoyed  a  presen- 
tation, not  followed  by  collation  or  induction  before  the 
term,  or  any  warrant  of  transportation,  having  been 
merely  an  expectant  on  trials,  the  issue  of  which  was 
uncertain.  The  Lords  repelled  the  defence,  unless  it  were 
alleged  that  the  incumbent  had  received  collation  before 
the  term,  but  would  not  burden  him  to  prove  institution, 
which  is  frequently  omitted  in  the  Church.'  But  where 
a  presentation  contained  also  an  admission  of  the  pre- 
sentee to  the  church,  who  thereupon  entered  to  the 
service  of  the  cure,  his  right  was  sustained  in  opposition 
to  that  of  a  competing  presentee,  who  had  obtained  letters 
conform.^  In  the  transportation  of  ministers,  it  is  not  the 
date  of  the  presentation,  or  collation  of  the  new  minister, 
that  creates  a  vacancy  in  the  church  from  which  he  is 


^  Scrymgeour,  lOtb  Jan.  1694. 

2  CoUege  of  Aberdeen,  Diet.  14789. 

3  CoUege  of  Glasgow,  12th  Dec.  1676,  Diet.  14790. 
*  M*Kenzie,  4th  July  1627,  Diet.  14786. 
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translated,  but  his  actual  institution  in  the  church  to 

which  he  is  called,  so  that  his  institution  there  stops  the 
vacancy  in  the  church  which  he  has  left,  unless  it  be 
immediately  filled  up.* 

It  being  objected  to  a  minister's  demand  for  stipend, 
that  he  had  not  taken  the  oaths  prescribed  by  the  Act 
1684,  the  certification  of  which  had  not  then  been  applied 
by  the  sentence  of  any  court,  he  was  found  entitled  to  his 
stipend,  on  finding  caution  to  refund  in  case  it  should  be 
found  that  he  had  no  right  to  it.*  A  minister  was  found 
entitled  to  stipend,  having  served  for  it  by  order  of  the 
Commission  of  the  General  Assembly,  though  not  an 
ordained  minister.'  The  attestation  of  the  Presbytery,  as 
to  the  service  of  a  minister  in  a  parish,  found  sufficient  to 
entitle  him  to  stipend.*  Found  competent  for  a  minister 
to  sue  in  the  Court  of  Session  for  arrears  of  stipend,  and 
for  payment  according  to  former  use,  in  time  coming, 
until  a  constant  modified  stipend  be  allocated  to  him 
by  the  Teind  Court,  and  found  not  competent  for  the 
heritors  to  object  that  he  was  presented  by  the  Presbytery 
and  not  by  the  patron,  or  that  he  had  not  taken  the  oath 
of  abjuration.* 

A  minister,  presented  by  the  patron  last  in  possession, 
found  entitled  to  the  stipend  during  his  incumbency, 
although  a  different  patron  was  afterwards  found  to  have 
a  preferable  right  to  the  patronage.* 

But  this  judgment  was  reversed  on  appeal. 

An  appriser  who  has  apprised  several  subjects  or 
farms,  but  only  possessed  one,  is  not  considered  in  the 
light  of  an  intromitter  with  teiiids,  and  is  only  liable 


1  Scrogie,  Feb.  1676.  ^  Graicksbanks,  16th  Feb.  1694. 

3  Stewart  v,  McLean,  2l8t  Feb.  1694.     «  Douglas,  5th  Feb.  1692. 
*  19th  Feb.  1714,  Diet.  7841. 
«  King's  College  v.  Dick,  2d  March  1768,  Fac.  Col.,  HeYersal,  vol.  i.  p.  328. 
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for  the  teinds  of   the   room  which    he  actually  pos- 
sessed.^ 

A  decree  of  locality  subjects  the  heritor  personally  for  the 
stipend  localled  upon  his  teinds,  and  the  minister  may 

charge  any  of  the  tenants  for  payment  of  the  sum  localled 

upon  him,  who,  on  the  other  hand,  is  liable  to  the  extent 

of  his  rent,  stock,  and  teind,  so  far  as  the  rent  is  in  his 

hands.* 

Annexation  of  lands  to  another  parish  quoad  sacra 
does  not  subject  the  teinds  of  the  lands  so  annexed,  or 
the  heritors  thereof,  in  payment  of  stipend  to  the  minister 
of  the  parish  to  which  they  are  annexed." 

Communion  elements,  or  the  allowance  in  money  for 
them,  are  part  of  the  minister's  stipend,  of  which  he  can- 
not be  deprived  unless  by  sentence  of  deposition  of  an 
ecclesiastical  court.  When  the  teinds  are  exhausted  no 
allowance  on  that  account  can  be  made  out  of  the  stock/ 
But  no  claim  lies  against  the  minister  for  repetition  of 
that  pecuniary  allowance  during  a  series  of  bygone  years, 
in  which  he  has  failed  or  neglected  to  dispense  that 
ordinance.* 

When  a  joint  feu  duty  is  payable  for  stock  and  teind, 
the  portion  paid  for  the  latter  is  free  teind.* 

A  minister  is  entitled  to  interest  on  his  augmented 
stipend  from  the  date  of  a  charge  on  his  decree  of  modi- 
fication, although  the  locality  be  not  then  adjusted.^ 

Temple  teinds  possess  no  exemption  from  stipend.* 

1  Malcolm,  7tli  July  1697,  Diet.  14791. 

2  Minister  of  Eskdalemuir,  80th  July  1762,  Diet.  p.  14795. 

3  Knox  V.  Hunter  and  others,  22d  July  1772,  Fac.  CoU. 
*  Heritors  of  Cults,  13th  Feb.  1798,  Fac.  OoU. 

6  Hay  V.  WilUamson,  14th  July  1780,  Diet.  14817. 
«  Dundas  v.  Baikie,  18th  Feb.  1798,  Fac.  CoU. 

7  Anderson  v.  IJrquhart,  Slst  Jan.  1806,  Fac.  Coll. 

^  Leslie  v.  Heritors  of  Rayne,  14th  Jan.  1800,  Fac.  Coll. 


CHAPTEE  VII. 


OF  WARRANDICE. 


The  obligation  of  warrandice  is  in  some  degree  incident 
to  all  contracts  of  sale ;  but  the  extent  or  effect  of  its 
operation  depends  on  the  nature  of  the  subject  sold,  the 
conditions  of  the  contract,  and  the  particular  terms  in 
which  the  obligation  of  warrandice  may  be  expressed. 
The  general  principles  of  the  law  of  warrandice  are  ex- 
plained by  our  chief  institutional  writers;  but  these, 
besides  their  wide  application  to  all  descriptions  of  war- 
randice, are  liable  to  so  many  exceptions  and  qualifi- 
cations, from  the  circumstances  and  peculiarities  of 
different  cases,  that  with  reference  to  the  particular 
subject  of  teinds,  they  do  not  by  themselyes,  admit  of 
any  very  useful  application  in  practice.^ 

The  right  of  teinds,  as  has  been  already  shown,  is  not 
in  its  nature  absolute  or  unqualified,  being  subject  to  that 
indefeasible  burden  of  a  suitable  maintenance  to  the 
*  minister  serving  the  cure  which  nothing  can  extinguish 
or  discharge  so  long  as  there  is  any  existing  fund  appli- 
cable to  that  purpose.  And  as  teinds  are  held  and 
possessed  by  titulars  subject  to  that  claim,  they  are,  and 
can  only  be,  conveyed  to  others  under  the  like  burden 

1  Erakine,  b.  ii.  tit.  8,  §  25 ;  Stair,  b.  ii.  tit.  8,  {  46. 
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which  accompanies  them  at  every  transmission,  and  can- 
not be  got  rid  of  except  by  that  proceeding  which  gets  rid 
of  the  teinds  themselves, — ^namely,  hbonajide  surrender  of 
the  whole  to  the  minister.  But  when  parties  are  not 
inclined  to  adopt  that  ultimate  remedy,  and  proceed  to 
settle  and  transact  regarding  the  teinds  as  matter  of  con- 
tract between  themselves,  they  may  agree  that  the  risk 
of  all  or  any  of  the  supervening  casualties,  which  they 
dread  as  incident  to  the  toinds,  may  be  exclusively  borne 
by  the  one  or  the  other,  as  may  be  adjusted  between 
them. 

There  can  be  no  doubt  that  such  a  condition  is  in 
itself  perfectly  lawful  in  any  transfer  or  sale  of  teinds, 
there  being  nothing  to  prevent  the  one  party  from  stipu- 
lating for,  and  the  other  from  undertaking,  such  an  obli- 
gation as  may  be  effectual  to  relieve  the  grantor  from  and 
to  impose  on  the  grantee,  or  vice  versa,  the  risk  of  any 
future  burdens  by  which  the  teinds  may  be  affected.  It 
is  to  be  observed,  however,  that  such  an  obligation  must 
be  conceived  in  terms  apt  and  clearly  expressive  of  the 
intention  of  the  parties,  as  a  good  deal  of  contrariety  of 
opinion  and  decision  has  arisen  in  practice,  from  defects 
and  ambiguities  in  the  terms  employed  for  that  purpose, 
which  have  in  some  instances  proved  fatal  to  the  claim 
of  relief. 

In  transactions  regarding  sales  or  grants  of  teinds,  the 
casualties  usually  contemplated  and  provided  against  are, 
new  burdens  to  which  the  teinds  may  be  exposed, 
either  by  supervening  laws  or  under  the  authority  of  laws 
already  existing, — ^such  as  augmentations  of  stipend,  or 
additional  burdens  of  that  nature  imposed  on  the  teinds, 
with  regard  to  which,  the  obligation  by  the  party  under- 
taking the  burden  is  not  so  much  of  the  nature  of,  or 
falling  under  the  principles  of  warrandice,  but,  as  has 
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been  laid  down  in  certain  recent  cases,  is  rather  to  be 
considered  as  an  obligation  of  relief,  or  a  species  of  in- 
surance. At  the  same  time  it  must  be  allowed  that  the 
notion  of  warrandice  runs  through  the  whole  course  of  our 
earlier  decisions.  Lord  Stair  lays  it  down  that  in  cases  of 
distress  arising  from  the  effect  of  subsequent  laws,  when 
these  are  declaratory  of  antecedent  right,  the  result  is  the 
same  as  judicial  eviction,  where  the  law,  of  course,  implies 
absolute  warrandice.  But  where  the  law,  creating  the 
burden,  is  statutory,  introducing  new  burdens,  such  as 
taxes,  ministers'  augmentations,  &c.,  he  states  it  as 
Craig's  opinion,  which  that  learned  author  reports  as  a 
judgment  of  the  court,  that  in  these  last  cases  the  war- 
rander  is  only  liable  in  quantum  lucratus  est  But  Stair 
differs  from  that  opinion  of  Craig,  adding  that  the  contrary 
has  been  settled  by  practice,  and  that  warrandice  is  neyer 
extended  to  burdens  created  by  subsequent  statutory  laws, 
but  that  these  are  always  upon  the  purchaser's  hazard,^  as 
was  found  in  a  case  where  absolute  warrandice  was  held 
ineffectual  to  secure  against  a  burden  (of  a  minister's 
horse  and  cow-grass)  imposed  by  a  subsequent  law, 
although  there  was  an  anterior  abrogated  law  (an  Act  of 
the  usurped  Parliament)  to  the  same  effect.^  In  like 
manner,  absolute  warrandice  in  a  lady's  liferent  provision, 
which  consisted  partly  of  a  right  to  teinds,  was  found  not 
to  extend  to  an  augmentation  of  a  minister's  stipend  by 
which  the  teinds  were  partially  burdened,  subsequently  to 
the  date  of  the  lady's  right,  but  in  virtue  of  a  prior  law. 
It  was  held  that  the  defender,  the  heir,  though  con- 
fessedly debtor  in  the  warrandice,  'was  not  holden  to 
*  warrand  from  any  supervenient  law,  which  was  a  public 


J  Craig,  lib.  ii.  dieg.  4,  §  10,  p.  209 ;  Stair,  lib.  ii.  tit.  8,  §  46. 
«  12th  July  1667. 
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*  law,  which  could  not  strike  against  parties  to  warrand 

*  from  facts  imprestable/^ 

But  where  a  clause  of  warrandice  of  a  lady's  liferent 
bore  expressly  that  it  should  be  worth  so  much  yearly, 
this  was  found  effectual  to  entitle  her  to  reimbursement 
of  such  amount  of  the  rental  as  had  been  taken  away  by 
a  certain  portion  of  a  minister's  augmentation  which  had 
been  localled  upon  her ;  the  specialty  there  being  that  the 
obligation  was  not  only  to  pay  the  rental,  but  to  warrand 
and  uphold  the  amount  of  it,  which,  as  Lord  Stair 
observes   *  would  have   been  effectual   not   only   as   to 

*  eviction  injure^  but  as  to  distress  info/ctOy  by  inundation, 

*  devastation,  or  the  like/  ^ 

In  dealing  with  these  questions,  there  seems  a  reason- 
able and  equitable  distinction  to  be  drawn  between  cases 
where  the  burden  is  wholly  exacted  by  force  of  the  super- 
vening law,  and  those  where  it  is  the  consequence  of  a 
power  or  powers  conferred  by  a  prior  law,  and  where  the 
actual  impaction  of  the  burden  consists  merely  in  the 
exercise  of  these  pre-existing  powers. 

This  distinction  was  accordingly  recognised  in  a  case 
where  a  party  having  purchased  certain  kirk  lands  with 
absolute  warrandice,  part  of  them  was  afterwards  designed 
for  an  addition  to  the  minister's  glebe,  whereupon  the 
purchaser,  alleging  eviction,  brought  an  action  of  recourse 
upon  the  warrandice  against  the  seller,  who  pleaded  in 
defence  that  warrandice  could  not  extend  to  such  a  case, 
in  which  the  purchaser  should  and  ought  to  have  known 
whether  there  was  or  was  not  a  suflScient  glebe,  and  that 
the  lands  being  kirk  lands  were,  by  the  public  law,  liable 
to  be  designed  for  that  purpose.  The  Lords  found  that 
the  warrandice  could  not  extend  to  a  glebe  of  kirk  lands 

1  Lady  Dunfermline,  27tli  March  1634,  Diet.  18408. 

«  Lady  Cardross,  28th  July  1686,  Diet.  16686,  Stair,  ut  siipra. 
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designed  after  the  vendition,  although  by  a  law  before 
the  vendition  (unless  it  had  been  especially  expressed  in 
the  warrandice),  as  being  a  notour  burden  upon  the  land.* 

This  appears  to  be  a  just  and  correct  decision ;  inasmuch 
as  the  burden  complained  of  was  not  created  by  any 
supervening  law,  but  constituted  one  of  the  known 
burdens  to  which  kirk  lands  are  liable  by  the  public  law 
of  the  land ;  and  as  that  liability  was,  or  ought  to  have 
been  known  to  and  in  view  of  the  purchaser,  it  was  his 
business,  if  he  was  not  inclined  to  bear  it,  to  have  pro- 
tected himself  by  a  special  stipulation  to  that  effect. 

After  the  report  of  that  case  there  occurs  in  the 
Dictionary  the  following  note : — 

'  See  contrary  cases,  Elphinstone  v.  Barry,  Watson  v. 
*  Law,  and  Bonnar  v.  Lyon/ 

The  first  of  these  was  also  a  case  of  kirk  lands  pur- 
chased with  absolute  warrandice,  after  which,  four  acres, 
and  afterwards  other  three  acres,  were  designed  for  the 
minister's  glebe.  Upon  this  the  purchaser  brought  an 
action  of  relief  against  the  heir  of  the  seller,  in  which 
he  obtained  decree  in  absence,  and  thereon  charged  the 
heir,  who  suspended  upon  the  ground  that  the  eviction 
was  not  the  consequence  of  any  defect  in  the  right,  but 
of  a  supervening  law.  The  case  came  before  the  English 
judges,  who  found  the  letters  orderly  proceeded.  The 
suspender  then  obtained  a  review,  and  after  a  full  debate 
the  Lords  assoilzied  from  the  reasons  of  review  as  to  the 
four  acres  of  land,  in  regard  the  eviction  was  .by  no 
supervenient  law.  But  as  to  the  three  acres,  in  regard 
the  eviction  was  by  a  supervenient  law,  they  declared 
they  would  hear  the  parties  further  in  prceaentia? 

This  case,  in  so  far  as  any  decision  was  pronounced, 

'  Anchintoul  v.  Innes,  let  July  1676,  Diet.  p.  16608. 
2  EIpbiDBtono  v.  Blantyre,  Diet.  16585. 
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was  not  contrary  to  but  in  exact  conformity  with  the 
decision  in  the  ease  of  Anchintoul,  as  in  that  case  the 
Court  held,  with  regard  to  the  four  acres,  that  the  seller's 
warrandice  could  not  apply  to  the  case  of  their  being 
designed  for  the  minister's  glebe ;  in  respect,  the  desig- 
nation was  the  consequence,  not  of  any  supervening  law, 
but  of  its  being  *  a  notour  burden  on  the  land,'  as  was 
justly  observed  in  that  former  case.  What  became  of 
the  three  acres  does  not  appear,  as  there  is  no  account  of 
the  result  of  the  reserved  hearing. 

The  case  of  Watson,  is  that  already  mentioned  and 
referred  to  by  Lord  Stair,  the  result  of  which  he  states 
to  have  been,  that  absolute  warrandice  was  found  insuf- 
ficient to  secure  against  the  burden  of  a  minister's  horse 
and  cow-grass  imposed  by  a  subsequent  law.  A  different 
plea  was  also  brought  forward  and  repelled,  which  is  in- 
applicable to  the  present  subject. 

The  third  case  bears  an  apparent  contrariety  to  the 
decision  in  Auchintoul's  case,  although,  on  examination, 
it  appears  to  have  proceeded  on  the  particular  circum- 
stances of  the  transaction — 1.  The  strong  terms  of  the 
clause  of  warrandice ;  and,  2.  The  separate  conveyance 
of  other  lands  in  warrandice.  Some  acres  of  kirk  lands 
were  purchased  with  a  clause  of  absolute  warrandice  from 
all  perils  and  inconveniences  whatsoever,  and  certain 
other  lands  were  conveyed  to  the  purchaser  in  warran- 
dice of  the  former.  The  principal  lands  being  applied  in 
a  designation  for  the  minister's  glebe,  and  an  action 
brought  by  the  purchaser  for  recourse  against  the  warran- 
dice lands,  the  seller  defended  upon  the  ground,  that  the 
eviction  in  this  case  was  occasioned  by  the  quality  inherent 
in  the  nature  of  the  lands  themselves,  while  no  objection 
was  or  could  be  made  to  the  validity  of  the  title,  which, 
being  unexceptionable,  he  denied  that  any  recourse  lay 
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agaiuBt  him  upou  the  warrandice.  But  the  Court  found 
that  the  warrandice  being  absolute  against  all  perils  and 
inconveniences  whatsoever  as  law  will,  and  the  eviction 
not  having  proceeded  from  any  supervening  law,  but 
according  to  the  law  standing  at  the  time  of  the  purchase, 
they  repelled  the  defence.* 

It  does  not  appear  that  the  authority  of  the  case  of 
Auchintoul  is  in  any  way  weakened  by  any  of  these  three 
cases  referred  to  as  opposite  decisions. 

In  a  later  case,  a  question  occurred  between  a  superior 
and  some  of  his  vassals  who  held  feu  rights,  binding 
them  in  payment  of  certain  feu  duties  and  performance 
of  certain  services,  '  and  that  for  all  other  burden  or 
exaction  that  may  be  required,'  the  superior  binding  him- 
self  in  relief  '  of  all  cess  and  public  burdens,  minister's 
*  stipend  and  schoolmaster's  fees,  payable  forth  of  the 
« lands  in  all  time  coming.' 

A  new  manse  having  been  built  for  the  minister,  and 
the  feuars  having  been  required  to  pay,  and  having  paid 
their  proportion  of  the  expense  according  to  the  valuation 
of  their  lands,  they  afterwards  retained  their  feu-duties, 
and  pleaded  compensation  to  the  amount  of  what  they 
had  paid  towards  the  manse.  But  the  Court  found  that 
they  had  no  claim  of  relief  to  any  extent  for  what  they 
thus  paid, — ^influenced,  as  the  report  states,  not  merely  by 
the  terms  of  the  rights,  but  also  by  instances  of  the 
practice  of  the  feuars  contributing  their  proportions  of 
the  expenses  in  question  in  three  several  parishes,  over 
which  the  superior's  right  of  superiority  extended,  and 
continued  downward  from  1729,  which  they  held  to  be 
'  explanatory  of  the  meaning  of  the  parties  in  a  doubtful 
'  contract,  as  several  of  the  judges  thought  this  was, 

1  Bonnar  v.  Lyon,  20th  Feb.  1685,  Diet.  p.  9099. 
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'  and  therefore  they  adhered  to,  the  Lord  Ordinary^s  inter- 
'  locutor  disallowing  the  claim  and  repelling  the  defences/ 
This  judgment  was  affirmed  by  the  House  of  Lords/  The 
case,  however,  can  scarcely  be  regarded  as  a  decision  upon 
the  law,  from  the  opinion  of  the  Court  being  rested 
purely  on  specialties. 

On  the  autliority  of  these  decisions,  and  of  the  additional 
case  of  King's  College  of  Aberdeen  v,  the  Earl  of  Kintore, 
Sir  John  Council  lays  it  down  that  it  may  now  be  assumed 
as  a  rule  in  our  law,  that  with  regard  to  conveyances  of 
lands  and  teinds,  or  of  teinds  separately,   '  where  the 

*  clause  of  warrandice  runs  in  general  terms,  it  will  not  be 

*  extended  to  subsequent  impositions  of  stipend/  ^ 

But  this  conclusion  is  scarcely  supported  by  the  de- 
cisions referred  to,  and  still  less  by  the  course  of  subse- 
quent authority.  In  the  case  of  Dunfermline  reported  by 
Durie,  it  is  no  doubt  held  in  point  of  principle  that  the 
clause  of  warrandice,  which  was  expressed  in  general 
terms,  did  not  import  an  obligation  of  relief  against  the 
consequences  of  a  supervenient  law.  But  this  was  not  the 
species  facti  before  the  Court,  since  the  case  with  which 
they  had  to  deal  was  not  that  of  any  burden  created 
by  a  supervening  law,  for  the  law  existed  and  was  noixmr 
before  the  date  of  the  transaction  in  question,  and  the 
burden  was  the  consequence,  not  of  any  new  law,  but  of 
the  exercise  of  powers  created  by  a  pre-existing  law. 
This  being  a  public  law,  and  the  exercise  of  powers  con- 
ferred by  it  an  event  incident  to  the  teinds  in  the 
ordinary  and  natural  course  of  things,  might,  and  ought 
to  have  been  anticipated  by  the  party  liable  in  the 
warrandice,  whose  duty  it  was  to  have  restricted  his 
obligation,  if  he  did  not  mean  to  carry  his  liability  to  that 

1  Bruce  Carstairs  v,  Greig  and  otherB.  23(1  Jan.  1773,  Fac.  Coll. 
3  Vol.  ii.  p.  104. 
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extent.  In  like  manner,  in  the  case  of  Auchintoul,  which 
related  to  kirk  lands,  part  of  which  had  been  designed 
for  the  minister's  glebe,  that  designation  was  not  the 
consequence  of  any  new  law,  but  of  a  law  existing  before 
the  sale, — a  law  public  and  well  known,  and  the  notoriety 
of  which  threw  the  burden  of  providing  against  it  on 
the  party  by  whom  it  was  to  be  borne,  unless  he  guarded 
himself  by  that  necessary  precaution. 

The  case  of  the  College  of  Aberdeen  was  rather  of  a 
special  nature,  and  did  not  exactly  involve  a  question  as 
to  the  effect  of  general  warrandice. 

A  contract  had  been  entered  into  between  the  College 
of  Aberdeen,  the  titulars  of  the  teinds  of  Marykirk,  and 
the  Earl  of  Kintore,  respecting  the  teinds  of  his  lands  of 
Inglismaldie,  situated  in  that  parish,  whereby  the  College 
disponed  and  conveyed  to  him  the  whole  teinds  of  these 
lands  as  specified  in  a  decree  of  valuation,  and  that  for 
the  space  of  nineteen  years,  with  warrandice  at  all  hands ; 
and  on  the  other  hand,  the  Earl  became  bound  to  deliver 
to  the  minister  during  the  foresaid  space,  10  bolls, 
3  firlots,  3  pecks,  and  half  a  peck  of  meal,  and  6  bolls 
and  1  firlot  of  bear,  being  the  victual  stipend  payable 
from  Inglismaldie,  and  also  to  pay  to  the  titulars  the  sum 
of  L.605,  13s.  3d.  Scots  as  the  agreed  price  and  value  of 
the  residue  of  the  foresaid  victual  teind,  consisting  of  67 
bolls  of  meal  and  28  bolls  of  bear,  besides  some  fractional 
quantities  of  each,  *  converted  at  the  rate  of  L.6,  6s.  Scots 
*  the  boll' 

It  was  a  prevailing  error  at  this  time,  that  churchmen 
being  titulars  their  teinds  were  not  subject  to  be  modified 
for  stipend.  But  in  1788,  the  minister  of  Marykirk 
having  brought  an  augmentation  against  the  College, 
succeeded  in  1794  in  getting  this  error  overruled,  and 
obtaining  an  augmentation,  which  occasioned  of  course  an 
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addition  to  the  victual  stipend  payable  from  Inglismaldie, 
drawing  back  to  1788. 

The  minister  compelled  payment  of  this  augmented 
stipend  from  the  College,  who,  conceiving  that  quoad  the 
number  of  bolls  thus  evicted  by  the  minister,  their 
bargain  with  the  Earl  was  at  an  end,  brought  an  action 
against  him  concluding  to  be  relieved  of  that  payment, 
in  so  far  as  it  exceeded  the  conversion  stipulated  by  the 
contract,  in  respect  that  they  were  obliged  to  pay  the 
minister  according  to  the  market  price  of  the  grain, 
which  amounted  to  much  more  than  the  converted  rates. 

It  was  sufficiently  clear  that  the  minister  was  entitled 
to  draw  his  full  stipend,  original  and  augmented,  with- 
out regard  to  the  private  arrangement  between  the  titulars 
and  the  heritor,  to  which  he  was  no  party ;  and  it  was 
equally  clear  that  the  titulars,  to  whom  the  teinds  were 
due  in  the  first  instance,  were  the  proper  debtors  to  him 
for  his  stipend ;  and  as  to  the  conversion  specified  in  the 
agreement  referred  to,  that  was  plainly  a  matter  between 
the  titulars  and  the  heritor,  by  which  the  minister's  right 
could  be  in  no  degree  affected.  How  far,  under  the  con- 
tract between  these  two  parties,  the  one  had  any  just 
claim  of  relief  against  the  other  in  consequence  of  the 
rate  of  conversion  thereby  stipulated  being  departed  from, 
as  to  the  augmented  stipend  and  the  increased  rate 
of  the  market  price,  which  was  the  natural  consequence 
of  the  augmentation,  was  the  only  question  before  the 
Court. 

Upon  this  question  Lord  Kintore  founded  on  the  con- 
tract, and  contended  that  the  terms  thereof  were  clear 
and  express,  and  that  if  the  minister  had  demanded  and 
obtained  from  him  the  victual  teind  according  to  the 
selling  price,  he  upon  the  warrandice  of  the  contract 
would  have  been  entitled  to  relief  from  the  College  for 
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whatever  sum  exceeded  the  conversion  price  fixed  by  the 
contract.  But  besides  denying  the  effect  of  the  warran- 
dice, the  College  maintained  that  it  was  inapplicable  to 
the  question,  as  the  subject  sold  to  the  Earl  was  '  the 
'  residue  of  the  foresaid  victual  teindj'  after  payment  of 
what  was  due  to  the  minister,  to  which  residue  alone  the 
conversion  applied,  and  not  to  the  minister's  stipend ;  and 
that  the  Earl  having  obtained  a  temporary  right  to  the 
teinds  of  his  own  lands,  and  being  in  possession  by  virtue 
of  that  right,  was,  of  necessity,  liable  in  all  the  inherent 
burdens  on  the  teinds,  of  which  the  minister's  stipend  was 
the  most  important  and  prominent.  Accordingly,  the 
Lord  Ordinary  pronounced  an  Interlocutor  to  which  the 
Court  adhered,  whereby  it  was  specially  found  that  it  was 
to  be  presumed  to  be  the  meaning  of  the  parties,  that  the 
conversion  of  the  victual  teind  should  only  apply  to  such 
part  thereof  as  was,  or  should  be  payable  to  the  College 
as  titulars,  but  not  to  such  part  as  wa^,  or  should  be 
payable  to  the  minister;  and  thereupon  his  Lordship 
decerned  against  the  Earl  in  the  relief  claimed  by  the 
College.^ 

While,  therefore,  it  can  scarcely  be  allowed  that  the 
principle  assumed  by  Sir  John  Connell,  as  a  positive  rule 
on  this  subject,  is  fairly  deducible  from  the  cases  referred 
to,  it  must  be  confessed  that,  with  regard  to  the  legal  con- 
struction and  effect  of  clauses  warranting  or  professing  to 
afford  relief  against  future  burdens  on  the  teinds,  the 
decisions  of  the  Court  have  greatly  fluctuated,  and  are  not 
distinguished  by  that  uniformity  which  is  so  desirable 
in  the  course  of  judicial  practice.  It  seems,  therefore, 
necessary  to  examine  the  current  of  decisions  in  order  to 
ascertain  the  effect  which  the  Court  has  attached  to  the 

1  CoUege  of  Aberdeen  v.  Earl  of  Kintore,  8th  June  1803.  Fac.  CoU. 
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varying  terms  of  the  clauses  of  relief,  as  applicable  to 
succeeding  burdens  on  the  teind  or  stipend. 

There  are  several  cases  which  are  not  to  be  found  in 
the  regular  records,  but  are  referred  to  in  an  opinion  of 
the  judges,  and  partly  narrated  in  the  decision  of  a  very 
leading  and  important  question  to  be  afterwards  con- 
sidered. 

The  first  of  these,  which  is  mentioned  in  an  opinion  of 
the  judges  in  the  case  of  Cunningham  v.  Brown,  reported 
in  Shaw's  Teind  Cases,^  is  a  question  in  which  the  obliga- 
tion was  merely  to  relieve  the  purchaser  of  all  teind  duty, 
which  was  considered  to  be  totally  different  from  pay- 
ment of  teinds  or  stipend.^ 

In  the  case  of  Colquhoun  v.  Smollett,  the  obligation 
was  to  relieve  *  from  all  ministers'  stipends  and  annuities 

*  of  the  said  teinds,  as  well  as  of  all  years  and  terms  by- 

*  gone  as  to  come  in  all  time  coming.'  It  was  held  that 
this  had  reference  only  to  the  stipend  then  payable,  and 
narrated  no  express  agreement  by  the  parties  that  the 
disponee  was  to  be  free  of  all  payment  of  teinds  or  sti- 
pends, and  that  the  burden  of  the  teinds  in  all  time 
coming  was  to  be  borne  by  the  disponer. 

In  a  disposition  of  lands  and  teinds,  the  clause  of  relief 
bound  the  disponer  *to  warrant  the  said  lands,  teinds, 

*  annuities,  and  pertinents  thereof  to  be  free  from  all 

*  payment  of  any  other  duty  and  service,  by  any  person 

*  or  persons  whatever,  except  the  blench  and  feu-duties 

*  above  expressed,  payable  to   the  superior  in   manner 

*  above  specified,  and  from  all  other  perils,  dangers,  and 
'  inconveniences  whatsoever,  as  well  named  as  not  named, 
'  bygone,  present,  and  to  come,  at  all  hands,  and  against 

*  all  deadly  as  law  will,'  excepting  always  two  bolls  of 

1  P.  174.         2  Bnice  v.  Magistrates  of  Arbroath,  Teind  Cases,  r-  1^2. 
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victual  payable  to  the  miBister.  It  was,  however,  found 
by  the  Lord  Ordinary  that  this  clause  did  not  extend  to 
the  allocation  of  part  of  the  teinds  for  payment  of  aug- 
mented stipend,  or  found  the  pursuers  in  their  claim  of 
relief  from  payment  thereof;  and  the  Court  refused  a 
reclaiming  petition  against  that  interlocutor,  '  upon  the 

*  general  ground  that  it  requires  express  warrandice  from 
'  augmentations  to  give  a  claim  of  relief.^ 

In  the  case  of  a  leaise  of  certain  lands  and  teinds  for 
ten  nineteen  years,  granted  by  the  Duke  of  Eoxburgh  to 
Greorge  Douglas,  the  Duke  bound  himself  '  to  warrant, 
^  acquit,  and  defend,  to  the  said  George  Douglas  and  his 
'  foresaids,  to  be  good,  valid,  and  sufficient  at  all  hands, 

*  and  against  all  deadly,  as  law  will,  and  to  pay  the  cess, 
'  ministers'  stipends,  and  other  public  burdens  that  are  or 
'  may  be  imposed  upon  the  foresaid  lands  during  the 

*  whole  years  of  this  tack.'  From  the  date  of  the  tack 
the  family  of  Boxburgh  continued  to  draw  the  tack  duties, 
and  to  pay  successive  augmentations  which  were  granted 
to  the  minister  Another  augmentation  having  been 
obtained  by  him,  and  part  thereof  being  in  a  scheme  of 
locality  laid  on  the  teinds  let  to  Douglas,  an  action  of 
reduction  of  the  locality  was  brought,  the  merits  of  which 
turned  upon  the  import  of  the  above  clause  of  relief,  by 
which  the  Duke  had  bound  himself  to  pay  all  stipends 
imposed,  or  to  be  imposed  ;  and  on  that  ground,  although 
there  was  no  express  mention  of  augmentations,  the  Lord 
Ordinary  decerned  in  the  reduction,  and  the  Court  ad- 
hered.^ 

In  a  case  where  a  superior  became  bound  to  relieve  tlie 
vassal '  of  all  stents,  carriages,  services,  or  teinds,  stipends, 

*  and  other  public  burdens  due  and  payable  forth  of  the 

1  Plenderleith  v.  the  Marquis  of  Tweeddalo.  81gt  Jan.  1800.    Fac.  Coll. 
'  Shaw's  Teind  Cases,  p.  12. 
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'  foresaid  acres  any  time  hereafter/  the  Court  held  this  to 
apply  to  stipends  then  due  and  payable,  and  they  held 
this  to  be  confirmed  when  contrasted  with  the  concluding 
words  of  the  clause,  by  which  the  superior  is  bound  '  to 
'  free  and  scathless  keep  the  disponee  and  his  foresaidfl  of 
'  aU  feu,  blench,  or  teind  duties,  cess,  or  other  public 
'  burdens  imposed  in  time  coming  on  the  subject  fore- 

*  said.'  This  the  Court  held  to  apply,  no  doubt,  to  future 
burdens,  but  as  to  the  teinds,  that  it  only  embraces  teind 
duties,  and  not  stipends  or  augmentations.^  It  was 
besides  expressly  laid  down,  that  'it  was  now  finally 
'  settled  that  a  clause  of  warrandice,  to  be  effectual  against 
'  augmented  stipends,  must  specially  bear  a  relief  from  all 
'  augmentations.' 

In  the  case  of  Stewart  v,  Robertson  the  clause  was 
found  ineffectual,  the  obligation  of  relief  not  applying  to 
teinds,  but  merely  to  teind  duty. 

In  Petrie  v.  Lindsay  Car&egie,  the  obligation  was  to 
relieve  the  disponee  '  from  all  cess,  ministers'  stipends, 
'  schoolmasters'  salaries,  and  other  dangers,  incumbrances, 
'  and  inconveniences  whatsoever  affecting  the  same,  or 

*  that  may  hereafter  affect  the  same  in  time  coming.'  No 
relief  was  granted  against  payment  of  teinds;  and  there 
was,  moreover,  a  clause  which,  in  case  of  any  new  law  or 
new  valuation  of  lands  with  regard  to  minister's  stipend 
or  cess,  whereby  the  subjects  might  be  liable  in  these  or 
other  burdens,  then  the  same  were  to  be  paid  by  the  dis- 
ponee.   The  Court  disallowed  the  claim  of  relief.* 

Neither  of  the  two  preceding  cases  are  to  be  found 
in  any  of  the  public  reports,  and  there  is  only  a  brief 
notice  of  them  to  be  foimd  in  the  opinion  of  a.  majority  of 
the  judges,  delivered  in  the  case  formerly  alluded  to,  and 

^  Alexander  v.  Dundas,  9th  June  1812,  Fac.  Coll. 
2  Shaw*8  Teind  Gases,  188. 
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to  be  afterwards  referred  to,  contained  in  a  report  of  that 
case  by  Shaw  in  his  Teind  Cases.^ 

In  the  case  of  the  Earl  of  Hopetonn  v.  Jardine,  the 
material  clause  bound  and  obliged  the  grantors,  their 
heirs  and  successors,  to  warrant  the  lands,  teinds,  &c. 
from  all  and  sundry  prior  alienations,  contracts,  disposi- 
tions, &c, ;    '  and  from   all  and  snndrie   other    perils, 

*  burdens,   dangers,    inconyeniences,  and   incumbrances 

*  whatsoever,  which  may  anywise  debar,  Ac,  from  or  in 
'  the  peaceable  possession,  bruiking,  Ac,  the  said  lands, 
'  mills,  teinds,  parsonage,  and  vicarage,  Ac. ; '  and  then 
there  is  a  special  obligation  '  to  warrant  from  all  payment 

*  of  any  bygone  cess,  taxations,  and  other  public  burdens, 
'  payable  forth  of  the  said  lands  or  teinds  of  the  same  at 
'  or  before  the  term  of  Martinmas  last  bypast,  and  also 

*  from  all  payment  of  any  teinds  or  any  part  of  the  sti- 

*  pend  payable  furth  of  the  said  lands  and  others  above 
'  disponed  to  the  minister  of  the  said  parish  of  Sibbaldbie 
'  of  all  years  and  terms  bygone,  and  for  all  years  and 
'  terms  in  time  coming  for  ever/ 

It  was  maintained  by  Sir  Alexander,  the  successor  of 
Sir  John  Jardine,  that  he  held  these  lands  with  absolute 
warrandice  and  relief,  not  only  against  present  stipend, 
but  against  all  future  augmentations  whatever.  On  the 
other  hand  it  was  pleaded  for  Lord  Hopetoun,  that  the 
clauses  founded  on  were  mere  ordinary  clauses  of  war- 
randice, and  not  relevant  to  afford  protection  against 
future  augmentations  of  stipend.  The  Lord  Ordinary  found 
the  clauses  effectual  to  protect  the  Earl  from  the  burden 
of  augmentations  ;  and  on  advising  a  reclaiming  petition 
with  answers,  two  of  the  judges  were  of  opinion  that  the 
clause  was  just  an  ordinary  clause  of  warrandice,  and  that 

1  Shttw's  Tcind  CawB,  p  182. 
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without  an  express  warrandice  against  teinds  and  future 
augmentations,  the  claim  of  relief  could  not  be  sustained. 
But  the  other  judges  held,  that  'giving  the  clause  in 

*  question  its  fair  construction,  it  was  meant  to  imply  a 

*  total  relief  from  the  payment  of  any  and  all  stipend 

*  whatever,  both  present  and  future  ;'  and  they  adhered  to 
the  Lord  Ordinary's  interlocutor.^ 

In  the  locality  of  the  parish  of  Bowden,  whereof  the 
Duke  of  Eoxburgh  is  patron  and  titular  of  the  teinds,  in 
which  character  he  had  let  certain  lands  in  that  parish 
to  different  persons  upon  a  lease  for  ten  nineteen  years, 
at  a  specific  rent,  and  also  the  teinds  for  payment  of  a 
tack  duty  at  which  they  had  been  valued  ;  they  on  the 
other  hand  became  bound  not  to  bring  any  process  of  valu- 
ation and  sale  of  the  teinds  during  the  currency  of  the 
tacks. 

'  Whilk  tack  and  assedation'  the  Duke  became  bound 
by  an  express  obligation  '  to  warrant,  acquit,  and  defend, 

*  to  the  forenamed  persons  and  their  foresaid,  ilk  ane  of 

*  them  for  their  own  parts,  as  is  above  divided,  to  be  good, 
'  valid,  and  sufficient  at  all  hands,  and  against  all  deadly 

*  as  law  will.' 

The  augmentations  occurring  and  affecting  the  lands 
in  question  were  for  a  long  period  paid  by  the  family  of 
Boxburgh  as  patrons  and  titulars.  But  at  last,  in  a  lo- 
cality relative  to  an  augmentation  of  the  actual  incum- 
bent's stipend,  the  teinds  in  the  hands  of  those  having 
right  to  the  tacks  above  mentioned  were  localled  upon 
by  a  decree  in  absence.  Of  that  decree  the  tacksmen 
brought  a  reduction.  In  support  of  the  conclusion  of 
that  action  they  contended  ;  1.  That  their  rights  being 
merely  of  a  temporary  nature,  and  not  rights  of  property, 

»  Earl  of  Hopetoun  v,  Jardine,  3d  July  1811,  Fac.  Coll. 
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tlie  Duke,  as  proprietor,  and  independently  of  the  war- 
randice, was  bound  to  relieve  them  of  the  augmentation, 
which  is  a  burden  on  the  property  ;  2.  They  pleaded  the 
warrandice,  and  that  the  rules  of  law  as  to  the  extent  of 
warrandice  were  equally  applicable  to  tacks  of  teinds  as 
to  absolute  conveyances.  To  this  it  was  answered,  that 
the  augmentation  was  a  known  public  burden,  which 
cannot  be  held  by  implication  to  be  included  in  the  war- 
randice, and  the  clause  contained  no  obligation  to  that 
effect,  and  that  any  plea  in  equity  was  not  admissible  in 
such  a  case. 

The  Lord  Ordinary  assoilzied  the  Duke ;  and  the  Court, 
after  ordering  memorials,  was  much  divided. 

Some  thought  that  the  obligation  which  was  laid  on  the 
tenants  not  to  purchase  was  for  the  benefit  of  the  Duke, 
and  rendered  the  tack  a  most  onerous  contract ;  that  this 
was  acircumstance  of  such  importance  as  to  affect  the  sound 
construction  of  the  clause  of  warrandice ;  that  as  to  that 
clause  there  was  no  analogy  between  an  absolute  disposi- 
tion and  a  tack,  the  obligation  in  the  former  case  relating 
to  inherent  defects ;  whereas,  in  the  latter,  it  relates  to 
supervenient  burdens,  the  landlord  binding  himself  that 
the  tenant  shall  peaceably  enjoy  the  subject  on  certain 
conditions,  and  if  part  be  carried  away  he  is  entitled  to 
an  abatement;  and  that  the  titular  having  taken  the 
tacksman  bound  not  to  value  or  purchase  the  teinds  for 
190  years,  it  would  be  contrary  to  justice  and  to  the 
bona  Jidea  of  the  contract  to  lay  the  whole  burden  on  the 
tacksmen. 

At  last  it  was  suggested  that  the  common  rule  of  law, 
by  allowing  the  titular  to  allocate,  and  the  tacksmen  to 
get  a  prorogation,  was  applicable  to  the  case ;  and,  ac- 
cordingly, by  the  casting  vote  of  the  President,  the  Court 
adhered  to  the  Lord  Ordinary's  interlocutor,  reserving  to 
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the  pursuers  '  to  sue  a  prorogation  of  the  tack  of  the  teinds 

*  in  their  favour,  and  of  the  whole  conditions  thereof.* 

In  a  conveyance  of  teinds  and  lands  granted  about  the 
middle  of  the  seventeenth  century,  the  disposition  con- 
tained a  clause  of  warrandice  as  to  the  teinds,  whereby 
the  disponer  became  bound  to  *  warrant,  acquit,  and  de- 
<  fend  the  disponee  of  all  stents,  taxations,  and  imposi- 
^  tions  whatever,  as  well  not  named  as  named,  imposed  or 
'  to  be  imposed,  upon  the  parsonage  and  vicarage  teinds 
'  of  the  said  lands  and  possessions,  to  any  person  or  per- 
'  sons  whatsomever,  at  any  time  hereafter,  and  that  at  the 
'  hands  of  the  minister  of  Campsie,  present  or  to  come, 

*  or  any  other  having  or  pretending  to  have  interest 
'  therein/  The  minister  having  obtained  an  augmenta- 
tion, part  of  the  amount  was  allocated  on  the  above  lands, 
and  was  continued  to  be  paid  by  the  heritor  for  some  time  ; 
but  at  last  he  brought  an  action  against  the  portioner  or 
feuar  of  the  lands,  concluding  for  arrears  of  teind  duties, 
contending  that  they  were  liable  to  the  minister  for  the 
augmented  stipend,  over  and  above  the  duty  stipulated 
in  their  feu-rights.  In  defence,  they  pleaded  that  they 
were  protected  by  the  clause  of  relief,  which  they 
maintained  was  a  sufficient  guarantee  against  augmenta* 
tion.  The  Sheriff  of  Stirling,  before  whom  the  action 
was  brought,  sustained  the  defences,  and  held  that  the 
defenders  were  entitled  to  be  relieved  by  the  pursuer  of 
the  stipend  in  question.  In  a  reduction  of  that  decree, 
the  Lord  Ordinary  reduced  in  terms  of  the  libel,  and  the 
Court  adhered.^ 

'  The  Court  were  of  opinion  (as  the  report  bears)  that 

*  the  rule  was  now  completely  established,  that  unless 

^  Kerr  and  others  e.  Duke  of  Roxburgh,  18th  Dec.  1822,  Shaw's  Teind 
cases,  p.  87. 

s  Hamilton  r.  Calder,  13th  June  1828,  Shaw*s  Reports,  toI.  ii.  p.  403. 
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'  augmentations  were  expressly  mentioned  in  the  clause  of 

*  warrandice,  they  would  not  be  covered  by  it,  teinds  be- 
'  ing  liable  to  augmentation  ex  sua  natura ;  and  it  was 

*  observed  that  the  case  of  Lord  Hopetoun,  3d  July  1811, 
'  would  not  now  be  followed/ 

In  the  subsequent  case  of  the  Earl  of  Hopetoun  v. 
Copland,  there  occurred  a  conveyance  of  lands  and  teinds, 
in  which  the  clause  of  warrandice  bore  that  they  should 
be  ^  free  from  all  perils,  burdens,  dangers,  inconveniences, 
^  incumbrances,  distress,  and  evictions  whatsoever,  which 
'  may  anywise  stop,  trouble,  debar,  molest,  hinder,  or  pre- 
'  judice  them  in  the  peaceable  possession  of  the  lands  and 

*  teinds/ 

The  Earl  of  Hopetoun,  as  titular  of  the  teinds  and 
patron  of  the  parish,  gave  in  a  scheme  of  locality,  in 
which  he  proposed  to  allocate  upon  the  said  lands  a  sum 
iu  name  of  stipend  equal  to  the  valued  teind.  This  was 
objected  to  by  the  proprietors,  in  respect  of  the  clauses 
before  quoted,  upon  which  they  founded  a  claim  of  relief 
from  the  burden  of  future  augmentations.  But  the  Lord 
Ordinary  repelled  the  claim,  and  the  Court  unanimously 
adhered  to  that  interlocutor,  holding  that  in  a  feu-disposi- 
tion it  would  require  express  terms  which  can  admit  of 
no  different  interpretation  to  take  this  burden  off  the 
vassal  and  lay  it  on  the  superior.  The  Court  considered 
the  law  on  this  point  to  be  settled  by  prior  decisions, 
particularly  the  cases  before  referred  to.     *  The  case  of 

*  the  Earl  of  Hopetoun  v.  Sir  Alexander  Jardine,  3d  July 
'  1811,  was  the  only  one  which  had  been  decided  differ- 
'  ently.  But  the  Court  rejected  the  authority  of  that  case, 
'  in  which  the  Bench  had  been  much  divided,  and  con- 
'  sidered  the  law  as  now  fixed  by  the  other  decisions,  and  the 

*  various  subsequent  cases  which  have  not  been  reported.'^ 

^  1  TrnsteeB  of  the  Earl  of  Hopetoun,  8th  Dec.  1819,  Fac.  CoU. 
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In  the  case  of  Low  v.  Bethoue,  where  the  lands  were 
conveyed  to  the  disponee  without  the  teinds,  of  which  the 
disponer  was  not  proprietor,  he  afterwards  granted  to  the 
disponee  a  separate  obligation  of  relief  '  from  payment  of 
'  any  teinds,  great  or  small,  ministers'  stipends,  sohool- 

*  masters'  salaries,  feu-duties,  and  all  other  casualties  (ex- 
'  cepting  cess)  that  can  be  demanded  for,  or  may  be  made 
'  payable  furth  of  the  lands  purchased  from  me,  and  that 
'  for  all  years  and  terms  bygone,  and  in  aU  time  coming.' 

The  question  having  occurred  as  to  the  liability  of  the 
disponer  to  relieve  the  disponee  of  a  proportion  of  a  pos- 
terior augmentation,  the  Court  were  not  unanimous  in 
their  decision.     *  Four  of  the  judges  were  of  opinion  that 

*  as  there  was  no  conveyance  of  teinds,  the  obligation 
'  clearly  imparted  a  warrandice  against  augmentation  of 

*  stipend/  And  so  the  Court  decided,  in  opposition  to 
the  opinion  of  the  remaining  Judge, '  that  the  granter 
'  not  being  titular,  the  presumption  was  that  it  could 
'  not  have  been  intended  to  relieve  the  lands  of  future 

*  burdens/^ 

In  a  question  with  the  Duke  of  Roxburgh,  which  oc- 
curred some  time  after  the  case  formerly  reported,  but 
under  the  same  tack,  an  opposite  judgment  to  the  one 
delivered  in  that  previous  case  was  pronounced,  upon 
the  ground  that  the  clause  by  which,  in  that  former 
case,  the  Duke  had  expressly  bound  himself  to  pay  the  cess, 
minister's  stipend,  and  other  public  burdens,  imposed  or 
to  be  imposed,  was  not  repeated  in  this  subsequent  case, 
nor  any  similar  clause  or  equivalent  obligation.^ 

In  the  parish  of  Camwath  certain  parties  possessed 
lands  situated  there,  in  virtue  of  feu-rights  flowing  from 

'  Low  V.  Bethune,  SUt  Jan.  1821,  Fac.  Coll. 

2  Kerr  r.  Duke  of  Koxbnrgh,  18th  Dec.  1822,  Shaw's  Teind  Cases,  p. 
186. 
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Sir  George  Lockliart,  the  superior,  patron  and  titular  of  the 
parish.  He  afterwards  entered  into  contracts  with  these 
feuars,  by  which  he  conveyed  to  them  the  teinds  of  their 
respective  lands.  In  particular,  he  entered  into  a  trans- 
action of  this  nature  with  Sir  William  Denham,  who  was 
then  proprietor  of  the  lands  of  Cruikans,  in  whose  favour 
he  granted  a  regular  charter  of  the  lands  and  teinds,  in 
which,  after  stipulating  for  a  certain  reddetido  for  the 
lands  and  teinds,  great  and  small,  parsonage  and  vicarage, 
he  added  the  following  clause :  '  And  relieving  me  and 
'  my  foresaid  of  all  impositions,  augmentations,  and  other 

*  burdens  which  may  happen  to  be  imposed  on  the  said 

*  teinds  beyond  the  present  stipend  of  the  minister  of  the 
'  church  of  Camwath,  and  contained  in  the  decree  of 
'  locality  and  modification  of  the  said  stipend,  of  which 
'  present  stipend  the  said  Sir  William  Denham  and  his 

*  foresaid  shall  be  wholly  free  as  to  the  lands  of  Cruikans.' 

Under  this  arrangement  Sir  George  Lockhart  paid  the 
old  stipend  and  drew  the  teind-duties  till  1732,  when  the 
minister  obtained  an  augmentation.  Then  followed  a 
locality,  in  which  Mr  Lockhart,  the  successor  of  Sir 
George,  contended,  that  in  virtue  of  the  above  clause  of 
relief,  relative  to  the  teinds  of  Cruikans  and  to  those  of 
the  other  heritors  in  a  similar  situation,  he  was  en- 
titled to  lay  the  burden  on  their  lands,  and  to  exempt  both 
his  own  lands  and  the  teind-duties.  They  on  the  other 
hand  resisted,  maintaining  that  they  had  heritable  rights 
to  their  teinds,  and  that  the  effect  of  the  clause  of  relief 
was  merely  to  render  them  liable  for  the  proportions  of 
the  augmentation  effeiring  to  them,  as  possessed  of  such 
rights.  The  Court,  on  the  27th  Nov.  1734,  found  that  the 
clause  of  relief  bound  the  heritors,  not  only  to  relieve  the 
teinds  of  Mr  Lockhart's  own  proper  lands,  but  also  the 

duties  payable  to  him  for  the  teinds  of  their  respective 

u2 
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heritors,  contractors,  of  the  haill  augmentation  propor- 
tionally effeiring  to  the  value  of  their  teinds. 

Additional  augmentations  were  granted  to  the  minister 
in  1793  and  1807,  and  in  their  relative  schemes  of  locality 
the  ahove  rule  was  followed ;  and  the  teinds  of  Gruikans 
and  the  other  lands  were  localled  upon  primo  loco.  To 
this  the  proprietor  of  Cruikans  objected,  that  he  held  an 
heritable  right  to  his  teinds  which  imposed  on  him  no  obli- 
gation of  relief,  and  that  he  was  entitled  to  avail  himself  of 
that  right.  Secondly,  He  and  the  other  parties  contended 
that  the  judgment  in  1734  was  erroneous,  and  that  they 
were  entitled  to  have  the  question  reheard.  But  the 
Court  decided  that  the  judgment  was  not  erroneous,  but 
correct,  and  that  there  was  no  ground  for  a  rehearing. 
Whether  this  may  be  considered  as  a  judgment  holding 
the  matter  to  be  no  res  jvdicata  or  not,  it  is  at  any  rate  a 
judgment  upon  the  effect  of  the  clause  already  quoted, 
as  not  excluding  the  claim  of  the  titular,  and  was  held  to 
be  a  correct  judgment.^ 

A  party,  in  right  of  certain  lands  and  teinds  under  titles 
flowing  originally  from  Sir  George  Lockhart,  but  passing 
by  transmission  into  the  possession  of  others,  and  held 
under  a  deed  of  entail,  brought  an  action  of  relief,  found- 
ing upon  a  clause  in  a  disposition  expressed  in  terms 
which  were  said,  obiter,  to  be  effectual  for  that  purpose. 
But  having  brought  his  action  against  an  heir  of  entail 
who  did  not  represent  the  granter  of  the  obligation,  a 
defence  on  that  ground  was  sustained.' 

In  a  disposition  of  lands  and  teinds  containing  an  obli- 
gation to  relieve  the  disponee  from  all  burdens,  and 
specially  '  from  all  ministers'  and  schoolmasters'  stipends 
'  and  fees  already  allocate  out  of  the  said  lands  and  teinds, 

^  Lockhart  v.  Douglas,  2d  Dec.  1828,  Shawns  Teind  Cases,  p.  66. 
2  Anstrnther  tf.  Lockhart,  26th  Jnne  1827,  Ibid.  p.  188. 
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*  and  of  all  augmentations  of  stipend  imposed  or  to  be  im- 
'  posed  upon  the  same,  of  all  years  and  terms  bygone  and 

*  in  time  coming/  for  security  of  which  other  lands  were 
subjected  in  warrandice. 

It  appeared  that,  in  the  augmentations  posterior  to  the 
date  of  this  deed  in  1693,  the  stipend  for  the  lands  had 
been  allocated  on  the  granter  and  his  successors.  But  on 
his  death,  some  years  thereafter,  and  a  new  process  of 
locality  having  been  brought  on  which  the  stipend  was 
localled  as  before,  the  successor  of  the  granter  contended 
that  his  lands  were  entitled  to  be  relieved  of  any  burden 
ou  that  account.  In  support  of  this  claim  he  urged 
various  pleas,  which  were  overruled  by  the  Court,  and 
ultimately  contended  that  the  clause  of  relief  was  not  ex- 
pressed in  terms  adequate  to  cover  future  augmentations ; 
to  which  it  was  answered,  that  the  clause  was  so  expressed 
as  directly  to  cover  all  augmentations  present  or  future, 
and  that  in  questions  with  third  parties,  the  granter's 
successors  were  liable  for  the  obligations  of  their  prede- 
cessors, though  not  representing  them  otherwise  than  as 
heirs  of  provision.  The  Court  were  unanimous  in  adhering 
to  an  interlocutor  of  Lord  Newton  repelling  all  the  objec- 
tions.^ 

The  effect  of  a  clause  of  warrandice  against  future 
augmentations  of  stipend  occurred  afterwards,  and  under- 
went much  consideration  in  consequence  of  a  serious 
difference  of  opinion  which  it  occasioned  among  the  judges, 
and  for  that  reason  it  is  worthy  of  particular  attention. 

In  1720  William  Cunningham  and  his  wife  were  pro- 
prietors of  one  just  and  equal  half  of  the  five-merk  land  of 
Langmuir,  which  they  conveyed  in  separate  portions  to 
different  disponees, — viz.,  a  portion  extending  to  ten 
acres,  called  Habyauld,  and  a  portion  extending  to  five 

1  Scott  V,  Tawse,  10th  June  1828,  Shaw's  Teind  GasoB,  p.  168. 
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acres  of  the  same,  called  Whitehill.  These  disponees 
afterwards  conveyed  their  several  portions  to  other  par- 
ties,— ^viz.,  the  ten  acres  to  one  Guthbertson,  and  the  five 
acres  to  Brown.  The  clause  of  warrandice  provided  as 
follows :  '  And  in  regard  it  is  agreed  upon  betwixt,  &c., 
'  that  the  said  lands  should  be  free  of  any  payment  of 
'  teind  or  minister's  stipend,  in  respect  that  they  have 

*  taken  the  whole  burden  of  the  teind  of  the  said  five- 
'  merk  land  of  Langmuir,  and  design  that  the  same  shall 
'  remain  upon,  and  be  payable  out  of  that  part  of  the  said 
'  five-merk  land  called  the  mailling  of  Langmuir,  and 

*  therefore  we  bind  and  oblige  us,  our  heirs,  executors, 
'  and  successors,  to  warrant  the  said,  &c.,  from  all  pay- 

*  ment  of  any  teinds  or  minister's  stipend  forth  of  the 
'  said  lands  in  all  time  coming.' 

In  addition  to  this  clause  of  personal  warrandice,  there 
follows  a  clause  of  real  warrandice  in  favour  of  the  dis- 
ponees,  for  '  their  further  security  and  freedom  from  the 

*  teinds  and  ministers'  stipends  furth  of  the  said  lands,'  by 
which  the  sellers  dispone  to  them  the  said  mailling  of 
Langmuir,  '  and  that  in  special  warrandice  of  said  lands 

*  from  all  teinds  or  ministers'  stipends  to  be  paid  forth 
'  thereof;  and  in  case  it  shall  happen  that  teinds  of  the 
■  said  lands  payable  forth  thereof  shall  be  evicted  from, 
'  &c.,  then  and  in  that  case  they  shall  have  full  and  free 
'  regress,  ingress,  and  access,  in  and  to  as  much  of  the 
'  first  and  readiest  of  the  rents,  maills,  and  duties,  of  the 
'  said  mailling  of  Langmuir,  with  the  pertinents,  as  will 

*  efieir  and  correspond  to  the  teinds  or  ministers'  stipends 
'  as  shall  happen  to  be  evicted  as  said  is.' 

Another  disposition  containing  similar  clauses  was 
granted  of  five  acres  now  called  Whitehill.  At  this  time 
no  stipend  was  payable  out  of  the  lands. 

In  1798  an  augmentation  was  modified  to  the  minister 
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of  the  parifih,  and  an  interim  scheme  of  locality  was  pre- 
pared, but  not  finally  adjusted  till  1809,  and  another  aug- 
mentation was  awarded,  and  a  scheme  of  locality  approved 
of,  in  1813. 

By  both  these  schemes  a  certain  quantity  of  victual 
was  allocated  on  the  lands  both  of  Habyauld  and  White- 
hill,  but  it  was  declared  that  they  were  *  payable  by  Mr 
'  Cunningham  of  Langmuir  in  terms  of  his  warrandice/ 
and  the  decrees  were  pronounced  under  that  qualification. 

It  was  alleged  that  these  decrees  passed  in  absence, 
but  the  stipend  was  paid  agreeably  to  them  by  Mr  Cun- 
ningham, the  then  proprietor  of  Langmuir.  But  upon 
his  death,  in  1825,  his  successor  brought  an  action  of  re- 
duction of  the  decrees  of  locality,  on  the  ground  chiefly 
that  as  the  warrandice  did  not  apply  in  express  terms  to 
future  augmentations,  and  as  it  had  been  decided  in 
various  cases  that  unless  the  warrandice  were  conceived 
in  such  terms  it  could  not  be  extended  to  them  by  im- 
plication, he  was  entitled  to  be  relieved  of  the  burden 
thereby  imposed  upon  him. 

On  the  other  hand,  it  was  maintained  by  the  defenders 
that  the  clause  was  expressed  in  terms  sufficiently  apt 
and  clear  to  reach  the  case  that  had  occurred ;  that  the 
pursuer's  predecessor  had  disponed  the  lands  without  the 
teinds,  and  had  granted  an  obligation  fortified  by  real 
warrandice,  and  directed  expressly  against  all  teinds  or 
minister's  stipend  payable  forth  of  the  lands  in  all  time 
coming ;  that  it  was  of  no  importance  in  what  form  or 
under  what  name  the  burden  of  teinds  or  minister's  stipend 
was  laid  upon  the  lands,  it  being  sufficient  to  bring  any 
proceeding  within  the  scope  of  the  warrandice  which 
practically  was  attended  with  that  consequence,  and.  of 
course,  to  entitle  the  defenders  to  the  stipulated  relief. 

The  Lord  Ordinary  (Newton)  considering  the  question 
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to  be  attended  with  doubt,  appointed  it  to  be  argued  in 
cases  for  the  decision  of  the  Court. 

Gases  being  accordingly  prepared  and  lodged  with  the 
Court,  the  judges  were  equally  divided,  and  the  following 
question  was  appointed  to  be  laid  before  the  other  judges 
for  their  opinion : — 

*  Adverting  to  the  special  terms  of  the  agreement  be- 
'  tween  the  seller  and  purchaser  of  the  lands  in  question, 
'  and  the  clauses  of  warrandice,  personal  and  real,  ad- 

*  justed  and  adapted  thereto,  the  opinion  of  the  other 
'  judges  is  requested,  Whether  the  warrandice  extends  to 
'  augmentations  as  well  as  to  the  stipend  payable  at  the 
'  time  ?' 

Upon  this  question  the  opinions  of  the  Court  were 
found  to  be  divided,  nine  of  the  judges  being  in  favour 
of  the  affirmative,  and  holding  that  '  the  warrandice  in 

*  this  case  applies  to  augmentations  of  stipend,'  and  the 
remaining  four  being  of  an  opposite  opinion.  On  advising, 
therefore,  the  Court  assoilzied  the  defenders.^ 

In  perusing  the  report  of  this  case,  it  appears  that  the 
reasoning  of  the  minority  of  the  judges  proceeded  not  so 
much  (if  at  all)  on  the  nature  and  terms  of  the  agreement 
of  the  parties,  as  on  a  view  of  the  law  which  they  held  to 
have  been  so  established  by  precedents  as  to  exclude  any 
inquiry  into  the  nature  or  legal  import  of  the  obligation 
undertaken  by  the  pursuer,  as  they  acknowledge  that  they 
would  have  concurred  in  the  opinion  above  expressed 
(that  of  the  majority),  *  had  this  been  the  first  case  that 

*  had  occurred  upon  this  point,  and  had  we  not  considered 
'  it  to  be  finally  settled  hy  a  multitude  of  decisions  of  this 
'  Court,  that  warrandice  against  teind  and  stipend  does 
'  not  include  augmentations/ 

Now,  although  it  cannot  be  safely  affirmed  that  all  the 

^  27th  Jan.  1829,  8haw*8  Teind  Cases,  p.  175. 
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decisions  on  the  effect  of  clauses  of  tvarrandice  (as  they 
have  been  usually  termed)  in  our  practice  against  teinds 
or  augmentations  are  distinguished  by  an  exact  uni- 
formity, yet  no  one,  it  is  thought,  who  peruses  them, 
can  join  in  the  above  strong  inference  that  there  is  any 
continuous  or  consistent  series  determining  what  is  here 
stated  to  have  been  finally  settled  by  such  a  mass  of 
authority,  that  warrandice  against  teinds  and  stipends 
does  not  include  augmentations.  It  is  seldom  that  mixed 
questions  of  contract  and  obligation  can  be  resolved  into 
such  abstract  rules,  or  safely  separated  from  the  circum- 
stances, conditions,  and  qualifying  terms  with  which  they 
are  generally  accompanied,  while  the  introduction  of  par- 
ticular phrases,  or  a  set  style  or  form  of  words,  as  neces- 
sary to  the  constitution  of  contracts  in  matters  of  daily 
use  and  occurrence,  seems  a  dangerous  prelude  to  con- 
fusion and  uncertainty  in  so  important  a  branch  of  prac- 
tical business. 

The  reasoning  of  the  majority  of  the  Court  seems  more 
satisfactory,  as  they  do  not  acknowledge  the  necessity  of 
any  particular  clause  or  form  of  set  words  to  constitute 
an  effectual  warrandice  or  obligation  of  relief  against 
teinds,  stipends,  or  augmentations ;  but  dealing  with  the 
contract  of  the  parties  as  they  have  therein  expressed 
their  meaning  and  intention,  they  judge  of  the  terms  and 
language  which  they  have  employed  for  that  purpose 
according  to  their  common  and  obvious  acceptation,  and 
their  tenor  (though  general)  being  apt  and  clear,  and  suffi- 
ciently comprehensive  to  strike  at  every  form  or  proceed- 
ing whereby  the  lands  are  or  can  be  burdened  with  teinds, 
stipends,  or  augmentations,  they  hold  themselves  bound 
to  give  effect  to  what  was  clearly  proved  to  their  satisfac- 
tion to  have  been  the  precise  agreement  and  clear  mutual 
obligations  meant  and  intended  to  be  undertaken  by 
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the  parties  in  the  matter  before  them.  After  a  deci- 
sion pronounced  on  such  a  careful  consideration  of  the 
question,  and  all  the  relative  authorities,  it  seems  not 
likely  that  the  same  point  will  be  raised  on  future  occa- 
sions. 

In  1740,  John,  Duke  of  Roxburgh,  who  was  patron  and 
titular  of  the  parish  of  that  name,  granted  a  disposition 
in  favour  of  Christian  Eer  of  Ghatto,  proprietor  of  the 
lands  of  Sunlaws,  situated  in  that  parish,  narrating  that 
the  minister  had  brought  a  process  agsunst  the  said  Chris- 
tian Eer  and  others,  heritors,  for  having  the  teinds  of 
their  respective  lands  valued,  and  a  sufficient  stipend 
modified  and  localled  to  him  the  minister  out  of  the  said 
teinds,  of  which  lands  the  portion  called  Sunlaws  is 
valued,  stock  and  teind,  at  the  sum  of  1400  merks  Scots 
money  yearly, — a  fifth  whereof,  being  280  merks,  was,  of 
course,  teind,  subject  to  the  minister's  stipend.  The 
disposition  farther  narrated  that  the  stipend  was,  by  a 
decree  of  modification  and  locality,  fixed  at  1250  merks 
<fec.,  and  the  proportion  thereof  localled  on  the  teinds  of 
Sunlaws  was  decerned  to  be  the  sum  of  L.173,  4s.  Scots 
yearly,  which  proportion  being  deducted  from  the  said 
sum  of  280  merks  of  free  teind  of  Sunlaws,  there  remained 
the  sum  of  L.13,  9s.  4d.  Scots  of  reversionary  teinds 
yearly  claimable  by  the  said  Duke,  as  patron  or  titular 
foresaid,  furth  of  the. said  lands  of  Sunlaws. 

The  deed  then  goes  on  to  narrate  that  the  said  Chris- 
tian Eer  being  desirous  to  purchase  from  the  Duke  ike 
said  reversionary  teinds,  agreeably  to  the  laws  and 
statutes  in  that  behalf,  and  having  paid  the  price  of 
L.80, 16s.  Scots  as  the  agreed  price  of  one  year's  purchase, 
with  interest;  therefore  the  Duke  sold,  &c.,  to  her,  her 
heirs  and  assignees  whatsoever,  the  teind  sheaves  and 
others,  great  and  small,  4c.,  of  Sunlaws,  under  the  bur- 
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den  of  paying  L.173,  48.  Scots  money  of  stipend  allocated 
on  the  teinds  above  disponed,  &c. 

The  disposition  contained  an  obligation  on  the  Duke, 
'  his  heirs  and  successors,  to  infeft  and  seise  therein  Chris- 

*  tian  Ker,  and  that  by  two  several  infeftments/  Ac.  Ac. 

There  was  a  further  obligation  on  the  Duke,  ^  and  his 
'  foresaid,  to  warrant  the  title  to  the  teinds  and  disposi- 
'  tion-infeftment,  and  likewise  to  warrant  the  teinds  above 
'  disponed,  from  all  future  augmentations  to  be  imposed 

*  thereupon  beyond  the  present  stipend  payable  to  the 

*  minister/ 

The  family  entail  of  Eoxburgh,  besides  extensive  lands, 
contained  the  patronage  and  titularity  of  the  teinds,  to 
which  the  Duke,  after  the  above  transaction,  added,  by  a 
new  deed  of  entail,  other  lands  which  he  had  more  recently 
purchased.  But  neither  of  these  entails  were  recorded 
till  1804. 

After  the  death  of  Duke  John,  the  grantor  of  the 
disposition  before  narrated,  several  of  the  dukes  who 
succeeded  him  were  also  heirs  of  entail  and  general 
disponees. 

In  1804,  when  Duke  William  succeeded,  the  moveable 
property  and  unentailed  lands  passed  to  the  heirs  of  line 
and  legatees,  leaving  only  the  entailed  estate  to  be  taken  up 
by  him,  to  which  he  accordingly  made  up  titles  as  heir  of 
entail,  and  in  that  character  he  acquired  right  to  the  lands 
which  had  been  purchased  and  entailed  by  Duke  John. 
Afterwards  he  was  succeeded  by  James  Henry,  who  made 
up  titles  as  heir  of  entail,  and  as  such  possessed  the  same 
estates. 

The  minister  of  the  parish  having  obtained  an  aug- 
mentation in  1822,  a  question  arose  in  the  locality  between 
Robert  Ker  of  Ohatto,  who  had  succeeded  Christian  Ker, 
and  the  tutors  of  the  Duke  of  Bozburgh,  then  a  pupil,  as 
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to  the  effect  of  the  obligation  of  warrandice  in  the  dispo- 
sition of  1740,  and  how  far  the  Duke  was  liable  under  that 
obligation  to  relieve  Mr  Ker  of  the  augmentation. 

In  defence,  it  was  pleaded  for  the  tutors  that  the  Duke 
was  not  the  party  primarily  liable  in  implement  of  the 
obligation  in  the  deed  1740,  in  respect  the  same  was  not 
rendered  real  on  any  part  of  the  entailed  estate  of  Box- 
burgh,  and  therefore  the  party  debtor  in  implement  was 
the  heir  of  line  and  not  the  heir  of  entail.  To  this  it  was 
answered,  Ist,  That  the  Boxburgh  entail  was  not  recorded 
till  1804,  and  Mr  Ker  being  a  creditor  under  the  warran- 
dice, he  had  a  good  ground  of  recourse  against  the  heir  of 
entail;  2c2,  That  as  the  obligation  was  undertaken  by 
Duke  John  as  patron,  and  the  entail  included  the  patron- 
age, and  the  Duke  bound  himself  and  his  successors  to 
infeft  the  disponee  and  his  successors,  which  could  only 
be  done  by  the  patron,  or,  in  other  words,  the  heir  of  en- 
tail, and,  moreover,  as  the  warrandice  was  laid  on  the 

*  Duke'  and  '  his  foresaids,'  it  was  necessarily  taken  up 
as  a  burden  by  the  present  Duke  as  heir  of  entail ;  M, 
That  as  the  present  Duke  now  held  lands  which  had  been 
bought  and  entailed  by  Duke  John,  he  was  of  course 
liable  in  implement  of  that  obligation. 

The  case  came  before  Lord  Moncreiff,  Ordinary,  who 
considered  that  the  proper  parties  had  not  been  called  for 
the  discussion  of  the  question  at  issue,  as  to  the  proper 
representative  of  the  granter  of  the  obligation,  and  there- 
fore repelled  the  claim  of  Mr  Ker  *  in  this  process,  reserv- 

*  ing  to  him  his  claim  of  relief  generally  against  all  the 
'  representatives  of  the  said  John,  Duke  of  Boxburgh,'  and 
to  show  their  answers  and  relief  inter  se} 

The  Court,  upon  advising  a  reclaiming  note, '  altered  the 

*  above  interlocutor,  found  that  under  the  obligation  of  the 

1  Shaw*a  Teind  Cases,  p.  246,  18th  Jannaxy  1881. 
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*  warrandice  in  question  the  claimant  is  not  bound  to  dis- 

*  cuss  the  heirs  of  line,  or  the  heirs  whatsoever,  of  John, 

*  Duke  of  Roxburgh,  the  granter  of  the  obligation,  but  is 
'  entitled  to  make  his  claim  effectual  at  once  against  the 

*  present  Duke  of  Roxburgh  as  the  heir  of  entail ;  and 

*  with  this  finding  remitted  to  the   Lord   Ordinary  to 

*  hear  parties  on  the  import  and  effect  of  the  obliga- 
'  tion  in  question,  and  to  do  further,  &c. ;  found  no  ex- 
'  penses  due/ 

The  case  then  returned  to  the  Lord  Ordinary,  who,  on 
hearing  parties,  sustained  the  claim  of  relief  made  by  Mr 
'  Eer  of  Chatto,  and  remitted  to  the  clerk  to  rectify  the 

*  scheme  of  locality  accordingly ;  found,  &c.,  as  to  expenses. 
To  that  interlocutor  the  Court  adhered.  This  judgment 
was  affirmed  by  the  House  of  Lords.^ 

In  pronouncing  the  above  judgment,  the  Court  were  of 
opinion,  that  as  the  Duke  expressly  warranted  the  teinds 
from  all  future  augmentations,  his  representative  could 
not  get  the  better  of  that  obligation,  but  was  liable  in  im- 
plement of  the  same ;  and  that  Mr  Ker  was  in  possession 
of  the  teinds  by  virtue  of  a  valid  disposition,  with  an 
obligation  of  warrandice  which  must  take  full  effect 
against  the  disponer. 

A  case  of  an  analogous  character  occurred  soon  after, 
in  which  it  appeared  that  the  proprietrix  of  certain  lands 
lying  separately,  but  within  the  same  parish,  had,  with 
consent  of  her  husband,  sold  them  to  a  purchaser  of  the 
name  of  Bryson,  with  the  teinds,  parsonage,  and  vicarage. 
Part  of  the  lands  were  conveyed  '  in  special  and  real  war- 
'  randice  of  the  foresaid  lands,  &c.,  teinds,  parsonage  and 
'  vicarage  thereof,  so  that  if  it  shall  happen  the  same, 
'  or  any  part  thereof,  or  the  maills,  farms,  profits,  and 
'  duties  of  the  same,  to  be  evicted  from  the  said  John 

1  24th  May  1881,  Shaw*8  Teind  Gases,  p.  268. 
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*  Bryson  (the  purchaser),  or  him  anyways  troubled,  mo- 
'  lested,  or  debarred  from  the  possession  thereof,  by  and 
'  through  any  debts,  diligences,  incumbrances,  and  war- 

*  randices  affecting  the  same,  that  then,  and  in  that  case, 
'  he  shall  have  immediate  access,  ingress,  and  regress  to 
'  the  hail  warrandice  lands,  and  to  the  uplifting  the  haill 

*  rents  and  duties  thereof,  effeiring  and  corresponding  to 
'  any  eviction  or  distress  that  may  happen  upon  the  said 
^  lands,  teinds,  wood,  and  others,  principally  above  dis- 

*  poned.' 

Besides  this  real  warrandice,  the  disposition  contained 
a  personal  obligation,  by  which  the  proprietrix  and  her 
husband,  ^  both  with  one  consent,  bind  and  oblige  us  and 
^  our  foresaids  to  warrant  the  lands,  teinds,  woods,  and 
'  others  above  disponed,  to  be  free  of  and  from  the  pay- 
'  ment  of  all  bygone  feu  and  teind  duties,  ministers'  sti- 
'  pends,  schoolmasters'  fees  and  salaries,  cesses,  taxations, 

*  and  all  other  public  burdens,  due  and  payable  furth  of 
'  the  lands,  teinds,  wood,  and  others  above  disponed  at 
'  and  preceding  the  term  of  Martinmas  1723  years,  and 
'  from  all  further  augmentations,  or  bearing  any  further 

*  proportion  of  the  teind  or  ministers'  stipends  presently 
'  payable  out  of  the  lands,  both  principal  and  in  war- 
'  randice  above  disponed,  and  in  all  time  coming.' 

Part  of  the  lands  were  afterwards  sold  by  Bryson  to  one 
Marshall,  with  the  teinds,  parsonage,  and  vicarage,  as  for 
the  principal ;  and  certain  other  lands,  in  special  and  real 
warrandice  and  security  for  the  said  principal  lands, 
teinds,  parsonage,  and  vicarage  thereof,  in  so  far  as  the 
same,  or  any  part  thereof,  might  be  evicted  from  the 
purchaser  by  or  through  any  debts,  diligences,  incum- 
brances, or  warrandices  affecting  the  same. 

On  the  death  of  the  original  proprietrix  and  her  hus- 
band, they  were  succeeded  by  two  grand-daughters,  one 
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of  whom  was  married  to  Boyes  of  Wellball,  and  died, 
leaving  a  son  John,  who  afterwards  died,  having  conveyed 
his  property  to  trustees ;  and  these  trustees,  along  with 
the  heir  of  the  other  daughter,  possessed  one  half  of  part 
of  the  lands  pro  indiviso. 

In  a  locality  of  the  parish  of  Hamilton,  the  common 
agent  having  proposed  to  local  part  of  an  augmentation 
on  the  lands  purchased  by  Marshall  from  Bryson,  and  on 
certain  of  the  other  lands  retained  by  Bryson,  appearance 
was  entered  for  them  and  an  objection  stated,  that  in 
virtue  of  the  real  warrandice  contained  in  the  disposition 
by  the  original  proprietrix,  the  augmentation  ought  to  be 
laid  on  tlie  warrandice  lands  belonging  to  her  represen- 
tatires,  and  lying  in  the  same  parish.  The  Lord  Ordi- 
nary sustained  that  objection,  and  the  teind  clerk  localled 
the  augmentation  upon  the  warrandice  lands.  The  recti- 
fied locality  was  afterwards  approved  of  by  the  Lord  Ordi- 
nary as  final. 

The  trustees  of  Boyes,  the  son  of  one  of  the  daughters, 
then  raised  an  action  of  reduction  of  the  decree  of  locality, 
in  so  far  as  it  burdened  the  teinds  of  the  warrandice  lands 
with  the  augmentation  properly  affecting  the  other  lands 
belonging  to  the  representatives  of  the  original  pro- 
prietrix, and  in  support  of  that  action  they  maintained : 
lat,  That  the  clause  in  the  original  disposition,  so  far  as 
it  relates  to  the  lands  conveyed  in  real  warrandice,  does 
not  reach  future  augmentations.  2c?,  That  as  to  the  sepa- 
rate clause  of  personal  warrandice,  it  was  incompetent, 
in  a  process  of  locality,  to  give  effect  de  piano  to  such 
personal  deeds,  in  the  same  way  as  if  they  had  been  real 
obligations  of  warrandice. 

On  the  other  hand  it  was  contended,  let,  That  the  clause 
of  real  warrandice  applied  to  all  future  augmentations,  and, 
consequently,  that  the  decree  was  well  founded.    2d  That, 
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at  all  events,  the  obligation  of  personal  warrandice  in^ 
eluded  these ;  and  as  the  pursuers  represented  the  granter 
thereof,  they  had  no  interest  to  set  aside  the  decree,  since 
they  must  be  liable  in  indemnity  to  the  defenders  under 
the  personal  obligation,  to  the  full  extent  to  which  any 
aagmentation  might  affect  the  lands.  3(2.  In  support  of 
the  competency,  they  referred  to  the  case  of  Ker  v.  the 
Duke  of  Boxburgh,  as  now  affirmed  in  the  House  of 
Lords. 

The  Lord  Ordinary  sustained  the  competency  of  the 
process,  in  order  to  support  the  allocation  of  the  stipend 
on  the  lands  of  the  pursuers,  and  to  prove  that  they,  as 
proprietors  of  the  lands,  represent  the  original  author  of 
the  defenders,  and  are  bound  to  relieve  them  of  the  aug- 
mented stipend. 

But  the  Court  held  that  the  real  warrandice  did  not 
apply  to  future  augmentations,  but  that  the  claim  lay 
under  the  obligation  of  personal  warrandice  ;  and  as  the 
decree  was  erroneously  founded  on  the  real  warrandice, 
they  altered  that  interlocutor,  and  reduced  the  decree  in 
terms  of  the  libel,  reserving  to  the  defenders  to  make 
effectual  their  relief  under  the  personal  clause  of  warran- 
dice, in  any  competent  form  as  accords.^ 

The  heir  of  a  party  who  held  a  disposition  to  an  estate 
with  the  teinds  warranted,  brought  an  action  on  the  war- 
randice against  the  representative  of  the  disponer,  claim- 
ing relief  from  the  consequences  of  certain  augmentations. 
It  was  pleaded  in  defence :  let,  That  the  action  ought  to 
have  been  brought  against  the  executors  of  the  disponer. 
2d,  That  the  pursuer's  predecessors  had  lost  their  recourse 
by  failing  to  obtain  an  approbation  of  a  subsisting  valua- 
tion of  teinds  by  the  sub-commissioners,  which  might  have 

1  Boyes'  Trnstees  v.  Marshall,  Shawns  Reports,   16th  February  1884, 
vol.  zii.  p.  460. 
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afforded  a  defence  against  the  augmentations ;  3(2,  That 
the  estate  having  belonged  to  another  person,  who  was  at 
the  same  time  then  proprietor  of  the  defender's  estate,  the 
claim  thus  belonged  to  one  who  was  at  the  same  time 
debtor  and  creditor  in  the  obligation,  and  was  thus  ex- 
tinguished conjusione  ;  Ath,  That  the  original  disponee  or 
his  heir  ought  to  have  pursued  a  valuation  of  the  teinds 
when  they  acquired  the  estate,  and  then  the  warrandice 
eould  only  have  extended  to  the  price  paid  for  the  teinds. 

The  Lord  Ordinary  and  the  Court  held,  Irf,  That  the 
obligation  having  trcLctum  faturi  temporis,  was  effectual 
against  heirs  ;  2d,  That  holding  that  obligation,  neither 
the  disponee  nor  his  heirs  had  any  interest,  and  were  not 
bound  to  pursue  an  approbation  for  valuation ;  3c2,  That 
there  could  be  no  confusion,  as  at  the  time  when  the 
estates  were  held  by  one  person  there  was  no  debt  ex- 
isting. The  Lord  Ordinary  therefore  decerned  against 
the  defenders,  and  the  Court  adhered.^ 

In  a  disposition  by  Lord  Belhaven  to  the  Earl  of  Aber- 
deen of  certain  lands  with  the  teinds,  which  contained  an 
obligation  by  the  granter  ^  to  warrant  the  said  parsonage 
*  teinds  from  all  future  augmentations,  imposed  or  to  be 
'  imposed,  upon  the  said  parsonage  teinds,  except  the 
'  stipends  then  payable  to  the  ministers  of  Prestonhaugh 
'  and  Athelstaneford,'  an  action  was  raised  in  1817,  at 
the  instance  of  Lord  Aberdeen's  trustees  against  the 
representatives  of  John,  Lord  Belhaven,  claiming  relief 
under  the  above  clause,  in  consequence  of  subsequent 
decrees  of  augmentation.  There  was  some  confusion  and 
difference  of  statements  as  to  the  dates  of  the  augmenta- 
tions and  the  payments  made  in  virtue  of  them,  but  at 
last  relief  was  claimed  from  1781,  and  a  defence  was 
attempted  on  the  ground  of  prescription,  by  payments 

1  Cannichael  «.  Anstrnther,  22d  May  1S21,  Shaw's  Beports,  toL  i.  p.  2d. 
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having  been  made  without  asking  relief  from  1767,  of 
which,  however,  no  sufficient  evidence  was  produced,  and 
the  Court  repelled  the  plea  of  prescription.^ 

In  a  disposition  of  lands  and  teinds,  the  diaponer  hound 
himself  to  warrant  them  '  from  all  perils,  dangers,  bur- 
'  dens,  and  encumbrances  whatever,  &c.,  and  particularly 

*  from  all  ministers'  stipends,  communion  elements,  and 

*  other  burdens,  imposed  or  to  be  imposed,  upon  the  said 
'  teinds,  and  also  from  the  schoolmaster's  salary,  imposed 

*  or  to  be  imposed  on  the  said  lands,  at  all  hands  and 

*  against  all  deadly.'  On  that  deed  the  disponee  was 
duly  infeft.  Thereafter  the  disponer  conveyed  the  re- 
maining part  of  his  estate  to  another  disponee,  who  ob- 
tained a  crown  charter  under  the  burden  of  freeing  the 
lands  sold  to  the  first  disponee  '  a  solutione  feudifirmarum 
'  ex  dictis  terris  dicto,  S.  D.  N.  aliisque  jura  haben.  sol- 
'  vend,  ac  etiam  a  solutione  ludimagistri  scholas  paro- 
'  chialis  salarii  et  ministrorum  stipendiarum  et  com- 
'  munionum    elementorum  et  omnium  aliorum  onerum 

*  super  decimis  dictarum  terrarum  imposit.  vel  imponend,' 
from  Martinmas  1780,  and  in  all  time  coming;  which 
obligations,  it  is  then  declared,  shall  be  real  burdens  on 
the  said  lands  and  barony,  and  are  appointed  to  be  in- 
serted in  the  infeftments  following  on  the  said  deed ; 
and  accordingly,  in  the  same  deed,  sasine  was  taken,  in 
which  the  burdens  were  inserted,  and  declared  real  bur- 
dens on  the  lands. 

Thereafter,  on  the  death  of  the  second  disponee,  bis 
son  made  up  titles,  and  conveyed  the  lands  to  others ; 
and  the  same  passed  through  several  transmissions  into 
the  person  of  one  Eamsay.  No  mention  was  made 
of  the  burden  either  in  the  sasine  of  the  singular  suc- 

^  Trustees  of  the  Earl  of  Aberdeen  v.  Lord  Belbaven's  RepresentatiTes, 
22d  Not.  1821,  Shaw,  vol.  i.  p.  167. 
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(lessor  or  in  the  subsequent  conveyances.  In  that  situa- 
tion, the  original  disponee  brought  an  action  against 
Bamsay  and  the  other  purchasers,  founding  on  the  clause 
of  warrandice,  and  concluding  to  have  it  declared  that 
the  same  formed  a  real  burden  on  the  lands ;  that  he  was 
entitled  to  relief  in  terms  thereof,  and  demanding  a  repe- 
tition of  all  ministers'  stipends,  &c.,  which  had  been  paid 
by  him  since  the  time  when  the  burden  was  created. 

In  defence  it  was  pleaded,  1.  That  the  burden  was  not 
real,  as  not  sufficiently  specific ;  and  2.  That  it  was  not 
directed  against  the  lands,  and  that  even  if  it  were  real, 
it  would  not  be  extended  to  minister's  augmentations. 

The  Lord  Ordinary  (AUoway)  decerned  in  terms  of  the 
declaratory  conclusions  of  the  libel,  thereby  sustaining 
the  claim  of  relief  under  the  obligation  of  warrandice ; 
and  as  to  the  petitory  conclusions,  he  appointed  parties  to 
be  farther  heard,  to  which  the  Court  adhered.^ 

The  specialty  in  this  case  was,  that  the  obligation  of 
warrandice  was  created  a  real  burden  on  the  lands,  which 
circumstance  might  no  doubt  be  sufficient  to  render  the 
warrandice  (whatever  might  be  held  to  be  its  legal 
import)  effectual  against  singular  successors.  But  it  did 
not  affect  the  construction  and  import  of  the  terms  in 
which  the  decree  was  expressed,  nor  determine  how  far 
it  should  be  held  to  include  or  apply  to  augmentations, 
of  stipend,  though  probably  the  Lord  Ordinary  may  have 
considered  that  this  was  included  under  the  words  '  minis- 
'  tor's  stipends,  communion  elements,  and  aU  other  bur- 
'  dens,  imposed  or  to  be  imposed^  on  the  teinda  of  the 
'  said  lands  from  Martinmas  1780,  and  in  oR  time 
'  coming! 

Where  an  obligation  of  warrandice  was  granted  under 
the  condition  that  if  the  minister  of  the  parish  should, 

}  JohnBton  «.  Ramsay,  20th  May  1826,  Shaw,  rol.  iii.  p.  88. 
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by  order  of  law,  obtain  an  angmentation,  then,  in  that 
case,  it  should  be  lawful  for  the  granter  to  value  certain 
teinds  within  the  parish ;  and  if  the  value  thereof  should 
exceed  L.16  Scots,  the  excess  should  be  allowed  out  of 
the  first  end  of  the  augmentation.  Various  augmen- 
tations were  obtained  by  the  minister,  and  the  teinds  above 
mentioned  were  valued,  in  a  regular  process  for  that 
purpose,  at  the  sum  of  L.86,  lOs.  The  party  creditor  in 
the  obligation  of  warrandice  then  brought  an  action 
against  the  granter  for  relief,  when  the  Court  found  that, 
in  terms  of  the  clause  of  warrandice,  no  relief  of  the  aug- 
mentation could  be  demanded  until  the  teinds  of  the 
valued  lands  were  applied  for  that  purpose.^ 

A  trustee  being  infeft  under  a  deed  conveying  various 
lands  in  trust  for  payment  of  the  truster's  debts,  sold 
certain  estates  vnth  the  teinds  for  that  purpose.  The 
truster  having  soon  after  died,  the  above  transaction  was 
confirmed  by  his  son,  who  conveyed  a  property  of  his  own 
for  the  same  purpose,  but  stipulating  that  the  price  of 
both  estates  should  be  invested  in  lands  for  behoof  of 
himself  in  liferent,  and  his  son  Alexander  and  a  series  of 
heirs  in  fee.*  He  was  also  a  party  to  the  disposition  in 
the  purchaser's  favour,  which  contained  a  clause  of  war- 
randice binding  and  obliging  him  to  warrand  the  pur- 
chaser '  from  all  ministers'  stipends,  future  augmentations, 
'  and  other  burdens  of  whatever  nature,  imposed  or  to  be 
*  imposed,  on  the  teinds,  parsonage  or  vicarage,'  excepting 
the  stipend  actually  payable  to  the  minister. 

The  bond  of  price  granted  by  the  purchaser  contained 
a  clause  corroborative  of  the  above  obligation,  and  to 
secure  the  purchaser's  relief,  by  declaring  that  it  should 
be  lawful  for  him,  in  so  far  as  concerned  future  augmen- 
tations of  ministers'  stipend,  or  other  burdens  on  the 

1  EUiot  V.  Marquis  of  Lothian,  2d  Dee.  1824,  Stair,  iii.  848. 
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teinds,  to  retain  so  much  of  the  price  of  the  lands  as 
might  be  sufficient  to  answer  any  such  exigency. 

The  purchasers  thereafter  paid  up  the  price,  and  there 
being  a  reversion  after  meeting  the  purposes  of  the  trust, 
the  trustee  invested  the  same  in  the  purchase  of  two 
estates,  Ugston  and  Over  Howden,  in  Berwickshire,  the 
title-deeds  of  which  bore  that  the  price  had  been  paid  out 
of  the  reversion  of  the  prices  of  the  trust-estates,  and  were 
taken  in  favour  of  the  truster's  son  and  his  wife,  and  longest 
liver  of  them  in  liferent,  and  to  their  son  Alexander  and 
his  heirs  in  fee ;  whom  failing,  a  series  of  substitutes. 

The  disposition  of  the  estate  of  Ugston  expressly 
provided,  that  the  same  should  be  burdened  in  real  war- 
randice to  the  purchttoer  of  the  trust-estate  of  the  payment 
of  any  augmentation  that  might  thereafter  be  imposed  on 
the  said  lands,  in  terms  of  the  clause  of  warrandice  con- 
tained in  the  disposition  by  the  heritor  and  trustee  in  his 
favour ;  and  further,  that  the  purchaser  should  obtain  from 
these  parties  an  heritable  security  and  infeftment  of 
*  warrandice  against  the  said  future  augmentations. 

No  clause  in  these  or  in  any  other  similar  terms  was 
inserted  in  the  conveyance  of  Over  Howden. 

The  heir  of  the  original  truster  was  infeft  in  both 
properties,  and  he  granted  an  heritable  bond  of  warran- 
dice in  favour  of  the  purchaser  of  part  of  the  trust  estate, 
confirming  the  former  obligation,  and  obliging  himself 
and  his  heirs  in  terms  thereof. 

He  died,  and  his  eldest  son,  Alexander,  having  prede- 
ceased him,  he  was  succeeded  by  his  second  son,  James, 
who  made  up  titles  to  Alexander,  and  was  infeft. 

On  his  death  he  was  succeeded  by  a  sister,  as  heir  of 
the  estate  of  Over  Howden ;  and  several  additional  aug- 
mentations having  been  granted,  the  party  in  right  of  the 
original  trust-estate,  and  of  the  clause  of  warrandice, 
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brought  an  action  for  his  relief,  in  which  he  obtained  ill 
absence  a  decree  of  adjudication  in  virtue  thereof  against 
the  estate  of  Over  Howden. 

Thereupon  the  sister,  who  had  made  up  titles  to  and 
was  in  possession  of  that  estate,  brought  an  action  of 
reduction  of  the  decree,  contending — ^1.  That  her  father, 
by  whom  the  obligation  of  wairandice  had  been  granted, 
was  a  mere  liferenter,  and  as  she  had  not  made  up  titles 
to  him,  and  did  not  represent  him,  she  was  not  bound  by 
his  obligation ;  and  2.  That  in  that  case  no  passive  title 
can  be  incurred  by  his  son  taking  benefit  by  such  a  right, 
and  that  none  could  be  imposed  on  her  by  taking  the 
estate  as  successor  to  that  son. 

There  did  not  occur  in  this  case  any  point  regarding 
passive  title,  and  there  was  no  question  as  to  the  legal 
import  of  the  clause  of  relief,  which  was  confessedly 
levelled,  in  express  terms,  against  all  future  augm^ita- 
tions.  But  the  objection  to  the  previous  demand  was, 
that  the  lands  in  question  being  liable  to  be  attached  in 
implement  of  that  obligation,  she  could  not  legally  take  * 
the  lands  without  incurring  the  obligation.  Upon  that 
ground  the  Lord  Ordinary  repelled  the  reasons  of  reduction, 
and  the  Court  adhered.^ 

An  heritor,  who  had  obtained  a  decree  of  valuation  and 
sale  of  his  teinds,  entered  into  a  contract  with  the  titular, 
whereby,  for  onerous  causes,  he  obtained  a  disposition  of 
liis  teinds,  containing  inter  alia  an  obligation  by  the 
titular  to  free,  relieve,  and  warrant  him  from  all  future 
augmentations  and  locality  of  stipend,  until  all  the  lands 
which  were  then  in  the  titular's  hands  as  free  teinds 
sh6uld  be  exhausted.  And  for  that  effect  the  titular 
became  bound,  in  all  future  dispositions  of  the  teinds  that 

^  Justice  v.  Callender,  Ist  Dec.  1826,  Shaw's  Reports,  vol.  y.  p.  66. 
Afflrmed  by  the  House  of  Lords. 
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were  then  free  teinds  on  the  titular^s  hands,  to  the  respec- 
tive heritors  thereof,  to  sabject  such  teinds,  by  proper 
clauses  and  provisions,  to  the  burden  of  such  future  aug- 
mentations or  localities. 

No  voluntary  dispositions  of  the  teinds  were  afterwards 
granted  by  the  titular ;  but  certain  heritors  having  ob- 
tained right  to  their  lands  by  decrees  of  sale  which  con- 
tained no  such  obligations  of  relief,  the  heritor  first 
mentioned  brought  an  action  of  relief  against  the  titular. 
But  the  Court  held,  1.  That  the  obligation  on  the  titular 
only  applied  to  voluntary  dispositions ;  and  2.  That '  free 
''  teind  did  not  include  teinds  of  the  titular^s  own  lands/  ^ 

The  feuars  of  certain  lands,  under  the  Governors  of 
Heriot's  Hospital,  which  they  held  for  payment  of  specific 
feu-duty  besides  the  original  purchase-money,  became 
bound,  moreover,  to  free  and  relieve  the  governors,  and  the 
lands,  teinds,  and  feu«*duties,  of  aU  multures  claimable  by 
any  mill  to  which  the  same  may  have  been  astricted.  In 
one  of  these  feus,  the  vassal  became  bound  to  free  and 
relieve  the  Hospital  of  payment  of  'cess,  minister's 
'  stipend,  and  all  other  public  burdens  payable  forth 
'  thereof/  In  the  locality  of  an  augmentation  of  the 
parish  of  St  Guthbert's,  within  which  the  feus  were  situ- 
ated, it  was  maintained  by  the  governors  that  the  stipend 
ought  to  be  localled  upon  the  feuars,  as  the  vassals  and 
proprietors  of  the  lands,  agreeably  to  the  general  rule  of 
law  which  imposes  these  burdens  on  the  dominium  utile. 
This  was  resisted  by  one  of  the  feuars,  who  contended 
that  the  case  was  in  substance  the  same  as  that  of  land- 
lord and  tenant,  in  which,  unless  where  there  is  a  special 
agreement  to  the  contrary,  the  public  burdens  are  payable 
by  the  landlord;  and  it  was  besides  averred,  and  not 

»  Vere  r.  The  Duke  of  Hamilton,  8th  Feb.  1828,  Shaw'g  Rerorta,  vol.  vi. 
p.  607. 
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denied,  that  in  practice  these  burdens  had  been  invariably 
paid  by  the  governors.  The  Lord  Ordinary,  in  respect  of 
the  absence  of  any  clause  of  relief  in  favour  of  the  vassals^ 
or  laying  the  burden  on  the  governors,  and  the  diversity 
of  the  terms  of  the  feu-rights  on  this  point,  repelled  the 
objection  of  the  feuar  to  the  locality.  But  on  a  reclaiming 
note  the  Court,  in  respect  of  the  uniform  practice  of  the 
Hospital  in  having  all  along  paid  the  stipend  of  the  lands 
in  question,  and  from  the  terms  of  the  feu-contract,  found 
that  there  was  sufficient  evidence  of  the  understanding  of 
the  parties  to  that  effect,  and  therefore  altered  the  inter- 
locutor, and  found  the  Hospital  bound  to  relieve  the 
feuar.  This  judgment  was  affirmed  by  the  House  of 
Lords.  ^ 

In  that  case  the  clause  was  expressed  in  terms  suf- 
ficiently apt  to  impose  the  burden  in  question  on  the 
feuars.  But  a  contrary  practice  having  prevailed  of  the 
governors  taking  the  burden  on  themselves,  this  was  held 
to  afford  sufficient  evidence  of  an  understanding  to  that 
effect,  and  to  relieve  the  feuar. 

A  question  in  circumstances  somewhat  similar  occurred 
with  the  same  parties,  Grovemors  of  Heriot's  Hospital,  who, 
by  a  charter  in  1730,  conveyed  certain  acres  of  land,  situ- 
ated within  the  barony  of  Broughton  and  parish  of  St  Cuth- 
bert's,  in  favour  of  the  Magistrates  and  Council  of  the  city 
of  Edinburgh.  This  charter  contained  the  usual  clause 
of  general  warrandice,  but  farther  freeing  and  relieving 
the  magistrates  and  council  '  a  solutione  omnium  stipen- 
'  diorum,  ministris  et  omnium  salariorum  ludi  magistris 
'  et  omnium  censuum  aliorumque  impositionum  imposi- 
*  torum  aut  imponendorum  diet,  acris  et  subjecimus  diet. 
'  hospitalem  in  solutionem  earundum.' 

The  magistrates,  in  pursuance  of  an  Act  of  Council  on 

»  M'Donald  v.  Heriofs  Hospital.  12th  Feb.  1828,  Shaw's  Cases,  p.  166. 
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the  30th  of  the  same  month,  executed  a  feu-charter  in 
favour  of  the  Commissioners  and  Trustees  of  Fisheries  and 
Manufactures  in  Scotland,  whereby  they  conveyed  the 
same  lands  to  these  trustees,  and  in  which,  after  the 
obligation  of  absolute  warrandice,  they  introduced  an 
obligation  to  relieve  the  disponees  of  all  minister's  sti- 
pends, &c.,  and  in  the  precise  terms  of  the  obligation  in 
their  favour  by  the  Governors  of  Heriot's  Hospital 

By  the  Statute  7  Geo.  III.  c.  27,  for  extending  the 
royalty  of  the  city  of  Edinburgh,  which  was  passed  with 
consent  of  the  Trustees  for  Fisheries,  and  reserving  their 
rights  in  the  lands,  these  lands  were  brought  within  the 
royalty.  This  statute  gave  power  to  the  magistrates  to 
levy  ^  the  maills,  duties,  custom  and  other  taxations  within 
'  these  annexed  grounds,  in  the  same  manner,  and  by 

*  such  actions  at  law  as  they  are  entitled  to  use  by  any  law, 
'  statute  or  otherwise,  within  the  present  royalty ; '  and 
also,  to  *  levy  from  the  proprietors  and  possessors  of  all 
'  such  houses,  built  or  to  be  built  upon  the  foresaid 
'  ground,  an  equal  portion  of  the  cess,  annuity,  poors' 

*  money,  and  watch  money  payable  by  the  city  of  Edin- 
'  burgh,  in  the  same  way  and  manner  as  the  same  are 

*  now  levied  within  the  present  royalty.' 

The  lands  were  also  disjoined  from  the  parish  of  St 
Cuthbert's  and  annexed  to  that  of  St  Giles ;  but  declaring 
that  the  heritors  should  be  liable  in  the  payment  of  the 
minister's  stipend  and  other  parochial  burdens  as  formerly. 

In  1800  the  trustees  conveyed  certain  of  the  lands  to 
disponees,  by  whom  they  were  feued  out  to  others,  who 
built  houses  and  streets  upon  them. 

The  (rovemors  of  Heriot's  Hospital  had  all  along  paid, 
and  continued  to  pay,  cess,  minister's  stipend,  school- 
master's salary,  and  other  burdens  affecting  the  lands ; 
and  founding  on  that  circumstance,  the  disponees  and  pro- 


330  TREATISE  ON  TEINDS. 

prietors  of  houses  built  as  above  mentioned,  conceiving 
that  under  the  above  clause  of  relief  they  were  entitled  to 
be  freed  of  the  annuity,  poors'  rates,  and  a  tax  called  Im- 
post-money, which  had  been  imposed  in  1785  by  25 
Greo.  III.,  brought  an  action  of  declarator  to  have  it  found 
and  declared  that  the  governors  and  magistrates  were 
bound  to  relieve  them  *  of  and  from  payment  of  all  teind, 
'  cess,  minister's  stipends,  schoolmaster's  fees,  annuity, 
'  poors'  rates  and  impost,  and  all  other  public  burdens  and 
*  taxations  at  present  payable  from,  or  which  may  here- 
'  after  be  imposed  upon,  the  property,  buildings,  and 
'  subjects  belonging  to  them  as  aforesaid.' 

In  defence  it  was  pleaded,  that  the  governors  had  never 
disputed  their  liability  to  pay  the  taxes  exigible  from  the 
lands,  which  were  at  the  time  a  rural  subject ;  but  they 
denied  any  further  liability,  and  particularly  any  liability 
for  taxes  leviable  on  houses,  or  personally  from  the  in- 
habitants, or  that  the  annuity,  poor-rates,  and  impost- 
money  were  of  that  character,  either  affecting  the  dwell- 
ing-houses or  the  inhabitants  personally. 

The  Lord  Ordinary  found  that  the  clauses  of  which  the 
pursuers  claimed  the  benefit,  imported  relief,  in  fair  con- 
struction, only  from  ministers'  stipends,  schoolmasters' 
salaries,  and  all  taxes  and  other  impositions  imposed  or 
to  be  imposed  on  the  lands  by  virtue  of  laws  then  in 
existence,  or  at  least  applicable  to  the  state  in  which  the 
subjects  then  were ;  but  that  they  did  not  extend  to  the 
annuity  or  to  the  impost-money,  these  being  burdens  on 
the  houses  of  the  pursuers,  exigible  under  the  Act  of 
Geo.  III.  c.  27,  extending  the  royalty  over  that  district, 
an  act  which  could  not  have  been  in  contemplation  of  the 
parties  when  the  charters  in  question  were  granted,  and 
to  which  the  pursuers  or  their  authors  expressly  con- 
sented ;  and,  finally,  that  the  poors'  rate  levied  from  the 
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pursuers  under  the  Statute  1579,  c.  74,  was  not  an  impo- 
sition on  land,  but  a  personal  tax  exigible  in  respect  of 
inhabitancy.  His  Lordship  therefore  assoilzied  the  de* 
fenders  from  the  conclusions  of  the  action  quoad  the 
annuity,  impost,  and  poors'  rates,  being  the  only  burdens 
now  in  dispute,  and  found  the  pursuers  liable  in  expenses. 
To  that  judgment  the  Court  unanimously  adhered,  on  ad- 
vising a  reclaiming  note  for  the  pursuers.^ 

From  that  period,  until  the  institution  of  a  process  of 
augmentation  and  locality  in  1820,  the  governors  had  been 
localled  upon  and  paid  stipend,  on  the  footing  that  their 
teinds  did  not  fall  under  a  certain  valuation  expede  in 
1698.  But  they  now  alleged  that  all  this  had  proceeded 
upon  a  mistake,  and  they  insisted  for  a  rectification  of  the 
locality.  But  the  Court  resisted  this  attempt,  and  held 
that,  as  the  governors  had  for  upwards  of  a  century  paid 
stipend,  on  the  footing  that  the  teinds  were  not  embraced 
in  the  valuation  of  1698,  they  must  hold  that  this  was  the 
fact.  It  was  farther  observed  on  the  Bench,  that  although 
the  Court  had  found  that  a  decree  of  valuation  could  not  be 
derelinquished,  yet  a  minister,  by  the  lapse  of  time,  might 
acquire  a  right  to  a  surplus  x>&yuient,  as  was  decided  in 
the  case  of  the  Locality  of  Madderty.^ 

In  the  case  of  Wilson  v.  Agnew  various  points  occurred, 
and  among  the  rest  a  question  as  to  the  construction  and 
effect  of  a  clause  of  relief  or  warrandice.  Agnew,  who 
was  proprietor  in  fee-simple  of  the  estate  of  Sheuchan, 
obtained,  in  1688,  from  the  tacksman  of  the  Bishop  of 
Galloway,  a  right  to  the  teinds  of  that  estate  for  payment 
of  a  teind  duty.  He  afterwards  feued  out  a  park  con- 
taining several  acres  for  a  feu«duty  of  L.32  Scots,  taking 

^  Sprott  and  others  v.  Heriot*8  Hospital  and  Magistrates  of  Edinburgh, 
Shaw's  Reports,  vol.  vii.  p.  682. 

2  GoTemors  of  Heriot's  Hospital  v.  Common  Agent  in  Locality  of  St 
Cuthbert's,  12th  February  1828,  Shaw*s  Teinds,  vol.  vii.  p.  162. 
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the  feuar  bound  to  free  and  relieve  him  of  the  teinds  and 
public  burdens  payable  forth  of  the  land.  The  park  was 
afterwards  sub-feued  to  Walter  Lawrie,  the  minister  of 
Stranraer;  and  in  a  charter  of  confirmation  and  novo- 
damus  granted  by  Agnew  to  him,  there  occurred  a  clause 
narrating  an  agreement  between  these  parties,  that  the 
teind,  parsonage,  vicarage,  and  public  burdens,  should  be 
liquidated  and  taxed  at  the  sum  of  L.IO,  13s.  4d.  Scots 
yearly,  to  be  paid  by  Lawrie,  besides  the  L.32  of  feu-duly, 
and  that  Agnew  and  his  foresaids  should  free  and  relieve 
the  said  Walter  Lawrie  of  all  teind  and  public  burdens 
due  and  payable  forth  of  the  said  lands  in  all  time  coming, 
to  which  effect  the  deed  contains  an  obligation  by  Agnew, 
in  the  following  terms :  '  And  I,  the  said  Andrew  Agnew, 
'  further  bind  and  oblige  me  to  free  and  relieve  the  said 
'  Walter  Lawrie  of  all  teinds,  parsonage  and  vicarage, 
'  and  public  burdens  payable  forth  of  the  said  lands  for 
'  payment  of  the  foresaid  sums,  and  that  for  ever  here- 

*  after,  with  power  to  the  said  Walter  Lawrie  to  intromit 
'  with  and  receive  from  the  tenants  the  teind  and  public 

*  burdens,  he  always  paying  to  me  the  duty  foresaid.' 

Mr  Lawrie  afterwards,  by  a  deed  of  mortification  of  the 
lands,  disponed  them  to  his  successors  in  office,  ministers  of 
the  parish,  and  certain  other  persons,  members  of  the 
kirk-session,  as  trustees,  directing  that  the  subjects  should 
be  possessed  as  a  glebe  by  the  minister  for  the  time,  each 
successive  minister  entering  with  the  superior,  and  paying 
as  on  the  entry  of  a  singular  successor. 

The  lands  were  possessed  in  this  manner  by  several 
ministers  in  succession  until  1805,  when  the  minister  of 
the  parish  brought  a  process  of  augmentation,  in  which 
he  called  the  minister  of  Stranraer  as  a  party  for  his  in- 
terest, he  being  in  possession  of  the  mortified  lands.  He 
obtained  an  augmentation,  and  also  raised  a  process  of  valu- 
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ation  of  certain  teinds,  and,  among  others,  of  the  teinds  of 
the  mortified  lands.  These  were  valued  at  L.17, 4s.,  and  a 
charge  was  afterwards  given  by  the  minister,  pursuer  of 
the  augmentation  and  valuation,  to  Mr  Wilson,  the  minis- 
ter of  Stranraer,  as  possessing  the  mortified  lands,  for 
L.283,  3s.,  being  the  amount  of  arrears  of  stipend  due 
under  a  decree  of  locality  corresponding  to  .the  value  of 
the  teinds.  Whereupon  Mr  Wilson  raised  an  action  of 
relief  against  John  Vans  Agnew,  as  being  in  possession 
of  the  estate  of  Sheuchan,  founding  on  the  contract 
between  his  predecessor,  whom  he  represented,  and  Mr 
Lawrie,  and  concluding  for  payment  of  the  above  sum, 
and  also  for  relief  from  all  future  teind-duty  and  public 
burdens,  &c. 

In  the  discussions  which  followed,  there  was  a  good 
deal  of  pleading  which  was  not  considered  applicable  to 
the  questions  really  at  issue,  which  were  held  to  be,  1^^, 
Whether  the  pursuer  had  a  title  to  insist  ?  2rf,  Whether 
the  defender  was  liable  to  fulfil  the  warrandice  of  the 
contract  entered  into  by  his  predecessor  ?  and,  3df,  What 
is  the  true  import  of  that  warrandice  ?  With  regard  to 
all  these  questions  the  Court  had  truly  no  difficulty, 
though  the  only  point  of  interest  in  relation  to  the  pre^ 
sent  subject  is  what  they  held  to  be  the  import  of  the 
warrandice.  Upon  that  subject  the  Lord  President  ob- 
served,— *  My  only  difficulty  was,  whether  the  warran- 

*  dice  undertaken  by  Mr  Andrew  Agnew  of  Sheuchan 
'  reached  to  future  augmentations.    But,  on  looking  at 

*  the  facts,  it  appeared  to  me  that  he  just  undertook,  for 

*  a  certain  annual  prestation,  to  keep  the  land  for  ever 
'  teind*free.  He  became  a  sort  of  insurer  to  this  extent, 
'  and  I  conceive  his  representative  is  liable  to  relief  of  all 

*  claim  for  teind,  on  receiving  payment  of  the  sum  stipu- 
'  lated  in  the  contract/ 
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Lord  Balgray,  among  other  remarks,  observed, — *  The 
'  contract  of  parties  seems  to  me  to  make  the  saperior 
^  liable  to  keep  the  land  absolutely  free  of  payment  of 
'  teind  for  ever  for  the  sum  of  L.IO,  13s.  4d.  Scots.  Some 
'  judgments  of  the  Court  have  gone  too  far,  in  exempting 
^  augmentations  from  the  warrandice  where  the  special 

*  word  atigmentation  was  not  used.  Synonymous  words, 
'  and  the  expressions  of  the  context,  may  be  so  strong 
'  and  unequivocal,  as  to  be  quite  equivalent  to  the  use  of 

*  this  expression.  This  was  well  considered,  and  so  de-» 
'  cided  in  the  latest  judgment  of  the  Court.  Here  the 
'  superior  bound  himself  in  relief  against  all  claim  for 
'  teind.  He  undertakes,  on  being  paid  a  certain  annual 
'  sum,  to  relieve  the  vassal  of  all  such  claims.  He  just, 
^  as  your  Lordship  has  expressed  it,  nuxkes  a  contract  of 
'  insurance  with  his  vassal  against  a  claim  of  teind.  I 
'  consider  that  the  superior  is  liable,  therefore,  in  the 
'  obligation  of  relief  libelled  on.' 

The  other  judges  concurred  in  the  principles  thus  laid 
down,  and  decerned  accordingly ;  remitting  to  the  Lord 
Ordinary  to  hear  parties  farther  as  to  the  expenses  of  the 
process  of  valuation  of  teinds.^ 

Here  it  will  be  observed,  that  some  attempt  had  been 
made  to  revive  the  old  objection — ^that  in  an  obligation  of 
relief  against  future  burdens  on  the  teinds  it  is  necessary, 
where  the  relief  is  meant  to  include  future  augmentations, 
to  direct  the  obligation  against  that  species  of  burden  by 
the  special  use  of  the  word  '  augmentation/  and  to  that 
effect  reference  had  been  made  to  some  of  the  other 
cases  which  seemed  to  countenance  that  doctrine.  But 
the  Court  rejected  this  attempt,  holding  that  some  of  the 
judgments  referred  to  had  gone  too  far  in  excluding  aug- 
mentations from  the  warrandice,  where  that  term  was  not 

1  Wilson  V.  AgneWy  Ist  Feb.  1881,  Shaw*a  Reports,  vol.  iz.  p.  857. 
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specially  used;  that  words  of  synonymous  import,  if 
sufficiently  apt  and  comprehensive,  were  sufficient  to  con- 
stitute the  obligation,  and  that  even  the  expressions  in 
the  context  might  be  so  strong  and  unequivocal  as  to  bo 
equivalent  to  the  use  of  the  expression  in  question.  The 
Court  also,  for  the  first  time,  took  what  seems  a  more 
correct  view  of  the  nature  of  the  obligation  itself  than  to 
deal  with  it  as  falling  under  the  head  of  warrandice, 
holding  the  obligation  to  be  in  effect  a  contract  of 
insurance,  whereby,  for  a  certain  annual  premium,  the 
grantor  became  bound  to  keep  the  land  for  ever  teind-free. 

This  question  as  to  the  liability  for  stipend  or  future 
augmentations  again  occurred  in  the  Locality  of  St  Guth- 
bert's,  between  the  Governors  of  Heriot's  Hospital  and 
certain  of  their  feuars,  and  underwent  a  good  deal  of 
discussion. 

The  governors,  it  appeared,  had  granted  various  feu- 
charters  of  lands  within  that  parish,  in  terms  somewhat 
different  from  each  other — one  charter  in  1727,  in  favour 
of  BoUand,  a  gardener,  of  a  certain  piece  of  ground  for  a 
specific  feu-duty,  with  a  composition  on  the  entry  of  each 
heir ;  and  besides  granting  warrandice  from  their  own 
proper  facts,  bound  and  obliged  themselves  and  their  suc- 
cessors to  free  and  relievo  the  vassal  and  his  successors 
'  from  all  stipends,  teinds,  and  other  public  burdens,  im- 
'  X)06ed  or  to  be  imposed,  upon  the  said  acre  of  land,  with 
'  the  pertinents  before  written,  as  well  for  the  present  as 
*  for  the  future.' 

Other  parts  of  the  lands  belonging  to  the  Hospital 
were  feued  out  by  three  distinct  charters  to  as  many  dif- 
ferent feuars,  but  none  of  these  charters  contained  any 
clause  burdening  the  governors  in  relief  to  the  vassals  of 
teinds  or  stipends,  or  any  clause  in  the  same  or  similar 
terms  to  the  clause  on  that  subject  contained  in  Bolland's 
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feu.  But  all  of  them  contaiued  clauses  prohibitiDg  and 
discharging  the  vassals  from  digging  for  coals  or  other 
minerals  within  the  ground^  or  using  them  in  any  other 
way  than  by  the  ordinary  labour  of  plough  and  spade, 
without  the  express  consent  and  liberty  of  the  governors. 
One  of  the  charters  contained,  besides,  astriction  on  the 
feuar  to  the  mills  at  Canonmills,  with  all  his  grindable 
com.  Another  of  the  feuars  was  taken  bound  to  free  and 
relieve  the  governors  from  all  multures  which  could  be 
claimed  forth  of  the  lands  to  any  mill  to  which  they  may 
have  been  astricted. 

And  in  all  the  charters  except  BoUand^s  there  was 
added,  after  the  several  clauses  and  restrictions,  the 
following  words ;  *  and  that  for  all  other  burden,  exaction, 
'  question,  demand,  or  secular  service,  which  can  anyways 
'  be  exacted  for  the  said  lands,  houses,  and  others  foresaid/ 

Mr  Peddie  acquired  right  by  progress  to  part  of  the 
subjects  contained  in  these  several  charters,  and  thereafter 
sold  or  subfeued  the  whole  or  the  greater  part  of  the 
ground  to  builders  and  others  for  building  purposes. 

In  a  locality  of  the  parish  of  St  Cuthbert's,  it  was  after- 
wards proposed  to  allocate  on  Mr  Peddie,  in  respect  of 
these  subjects,  for  part  of  an  augmentation  of  stipend. 
That  proceeding  he  resisted,  and  claimed  relief  from  the 
Hospital  on  various  grounds,  and  particularly  in  respect 
of  the  decision  of  the  Court  in  the  case  of  Macdonald, 
I2th  Feb.  1828,  which  was  affirmed  by  the  House  of 
Lords.  In  reply,  the  Hospital  denied  the  competency  of 
receiving  or  giving  effect  to  such  a  claim  of  relief  in  a 
process  of  locality,  referring,  in  support  of  that  plea,  to  the 
case  of  the  Duke  of  Roxburgh  and  Eerr,  18th  January 
1831,  subsequently  affirmed  by  the  House  of  Lords.  And 
they  pleaded,  in  general,  that  teinds  being  a  burden  on 
the  dominium  utile,  there  was  no  legal  ground  for  impos- 
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ing  that  burden  on  the  superior  without  a  special  and 
express  clause  to  that  effect. 

The  case  came  before  Lord  Jeffrey,  who  appointed  the 
parties  to  lodge  cases ;  and  in  a  note  he  explained  as  to 
the  question  of  competency,  that  it  appeared  to  be  settled 
by  the  decision  in  the  Duke  of  Boxburgh's  case  as 
affirmed  on  appeal ;  but  as  the  judgment  of  this  Court,  in 
the  more  recent  case  of  Boy's  trustees,  18th  Feb.  1834, 
seemed  to  the  Lord  Ordinary  to  have  shaken  the  authority 
of  that  former  solemn  decision,  he  thought  it  right  to 
bring  that  circumstance  under  the  view  of  the  parties, 
although  he  would  not  have  ordered  cases  on  that  point 
alone.  But  what  his  Lordship  wished  to  see  discussed 
in  a  written  argument,  was  the  general  question  as  to 
the  possibility  of  subjecting  a  superior  to  payment  of 
stipend,  and  especially  of  augmented  stipend,  without  a 
special  and  express  clause  in  the  feu  charter.  His  own 
opinion  he  stated  to  be  so  strong  against  such  a  construc- 
tive liability,  that  he  would  at  once  have  rejected  the 
claim  of  relief,  but  for  the  decision  of  the  Court  in  the 
case  of  Macdonald  against  the  Hospital,  affirmed  on 
appeal.  His  Lordship,  however,  seemed  to  think  that  the 
ground  feued  to  BoUand  was  in  a  different  situation, 
though  the  special  terms  there  employed  rather  operated 
against  giving  a  similar  benefit  in  cases  where  they  do 
not  occur. 

In  terms  of  this  interlocutor  cases  were  prepared  by 
the  parties,  in  which  a  full  argument  was  submitted. 

For  Mr  Peddie  the  general  principle  was  not  denied, 

that  teinds  are  a  burden  on  the  property  and  not  on  the 

superiority;  but  he  contended  that  as  the  superiors  in 

this  case  received  in  the  shape  of  feu-duties  the  full 

yearly  value  of  the  lands,  or,  in  other  words,  the  whole 

subject  out  of  which  teinds  and  stipends  are  exigible, 

y 
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they  were  bound  to  relieve  the  vassals  from  all  teinds, 
stipends,  and  public  burdens,  except  such  as  were  exigible 
by  statute.  The  superior,  in  fact,  drawing  the  full  rent, 
was  liable  in  the  full  teinds  and  stipends.  It  was  farther 
maintained,  that  in  feuing  out  their  other  lands  around 
the  city,  the  superiors,  in  consequence  of  stipulating  for 
the  highest  agricultural  value  as  the  feu«duty,  necessarily 
took  upon  themselves  the  burden  of  stipend  and  augmen- 
tation ;  and  it  was  maintained,  that  the  terms  of  the 
charter,  long-continued  practice,  and  other  circumstances 
founded  on,  were  sufficient  to  instruct  an  agreement  or 
obligation  by  the  Hospital  to  relieve  their  vassals  of  teinds 
and  stipends,  in  support  of  which  reference  was  made 
to  the  case  of  Macdonald. 

For  the  Hospital  it  was  averred,  that  although  they 
had  paid  the  stipend  for  a  length  of  time,  the  governors, 
from  being  a  fluctuating  body,  had  overlooked  that  cir- 
cumstance, and  being  in  possession  of  a  large  extent  of 
land  in  the  parish,  for  which,  previous  to  its  being  given 
out  in  feus,  they  had  been  in  use  to  pay  the  stipend  to 
the  minister,  and  a  certain  quantity  of  victual  to  the 
professor  of  public  law,  they  appear  to  have  continued 
these  payments  without  demanding  the  relief  to  which 
they  were  entitled  from  their  feuars,  that  this  happened 
from  mere  inadvertence,  and  the  governors  did'  not  deny 
that  they  had  been  remiss  in  levying  the  stipend  from 
their  vassals,  and  that  no  stronger  proof  of  this  could  be 
given  than  the  fact  that  frequently  no  relief  was  de- 
manded, even  in  those  cases  where  the  feuars  were  by 
their  contracts  expressly  bound  to  pay  their  shares  of  the 
cess.  But  though  cases  might  occur  of  neglects  of  this 
kind  on  the  part  of  the  administrators,  this  could  never 
be  held  to  infer  a  forfeiture  of  the  legal  rights  of  the 
institution. 
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The  fitatements  as  to  the  feu  duty  amounting  to  the 
full  agricultural  value  of  the  subject,  were  treated  as 
inapplicable  and  irrelevant,  as  there  could  be  no  doubt 
that  where  lands  were  feued  for  a  certain  annual  duty 
without  a  price  paid,  that  duty  must  be  considered  as 
their  full  agricultural  value ;  and  taking  it  to  be  so,  it  did 
not  follow  that  the  superior,  by  stipulating  for  that  duty, 
meant  to  take  upon  himself  the  burden  of  the  teinds,  or 
any  other  burden  to  which  he  is  not  legally  subject  under 
the  feu  contract ;  and,  indeed,  to  say  otherwise  would  be  to 
assume  what  was  not  true,  that  the  Hospital  had  feued  out 
both  the  lands  and  the  teinds,  to  which  latter  they  had 
no  right.  As  to  the  case  of  Macdonald,  the  decision 
there  was  to  the  same  effect  with  that  of  Alexander  v. 
Dundas,  and  the  Hospital  now  maintains,  in  terms  of  that 
judgment,  that  unless  there  was  an  express  stipulation 
to  free  from  augmentation,  such  relief  could  not  be 
implied. 

The  Lord  Ordinary,  on  advising  the  cases,  made  avizan- 
dum therewith  to  the  first  division  of  the  Court ;  and  the 
Court,  when  the  case  was  put  out  for  advising,  remitted 
to  take  the  opinion  of  the  whole  judges. 

Thereafter  the  consulted  judges  gave  out  the  following 
opinion : — 

'  As  we  have  ascertained  from  the  judges  of  the  first 
'  division,  that  in  deciding  the  case  of  Macdonald  v. 

*  Heriot's  Hospital,  12th  Feb.  1828,  they  did  not  mean  to 

*  alter  or  affect  the  general  rule  of  law,  that  stipend  is  a 

*  burden  incident  to  the  dominium  utile,  and  not  to  the 

*  superiority  of  lands,  and  that  they  proceeded  on  ,the 
'  specialities,  we  are  desirous,  before  giving  any  opinion  in 

*  the  present  case,  of  seeing  the  special  facts  more  dis- 

*  tinctly  stated  and  brought  before  us,  which  are  noticed 

*  in  page  15  of  the  case  for  Mr  Peddie,  that  in  the  locality 

y2 
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^  1805,  the  Hospital  acquiesced  in  the  statement  of  tlie 
'  common  agent,  that  they  were  bound  to  relieve  their 

*  feuars  of  the  payment  of  stipend,  and  allowed  not  only 

*  the  former  stipend  to  be  wholly  localled  upon  them,  but 
'  also  agreed  that  they  should  be  assessed  with  the  whole 
'  new  stipend,  all  of  which  they  have  since  paid  accord- 

*  ingly.'  They  finally  suggest  that  an  order  should  be 
made  on  Mr  Peddie,  to  put  in  a  condescendence  of  these 
facts  with  the  relative  passages  in  the  pleadings,  &c.,  on 
which  he  founds. 

This  order  was  accordingly  issued  by  the  first  division, 
and  a  condescendence  in  terms  thereof  lodged  by  Mr 
Peddie  and  answered  by  the  hospital,  after  which,  the 
case  being  retransmitted  to  the  consulting  judges,  and 
advised  by  them,  they  returned  an  opinion,  in  which  they 
made  a  distinction  between  the  first  feu  right,  in  favour 
of  EoUand,  and  the  other  titles,  inasmuch  as  by  the 
charter  in  the  first  case,  the  governors  became  bound  to 
relieve  the  vassal  and  his  successors  '  from  all  stipends, 
'  teinds,  and  other  public  burdens,  imposed  or  to  be  im- 
'  posed  upon  the  said  acre  of  land,'  whereas  none  of  the 
other  charters  contain  a  clause  in  these  terms,  or  in  any 
terms  to  the  same  effect;  and  although  they  contain 
certain  prohibitions  as  to  different  matters  followed  up 
with  the  supplemental  words :  '  And  these  for  all  other 

*  burdens,  exaction,  question,  demand,  or  secular  service, 
'  &c./  terms  of  style  which  have  no  reference  to  the  teinds, 
and  could  never  be  interpreted  as  imposing  on  the  supe- 
rior the  obligation  of  relieving  the  vassal  from  that  burden. 
Several  of  the  judges  concurred  in  that  opinion,  holding 
that  the  case  of  Macdonald  must  have  been  considered  as 
special,  and  that  it  could  not  be  the  intention  of  the 
Court  to  invert  a  principle  of  law  considered  on  all  hands 
as  firmly  established. 
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When  the  opinions  to  the  above  effect  were  reported  to 
the  first  division,  the  following  interlocutor  was  pro- 
nounced : — 

'  The  Lords  of  the  first  division  having  resumed  con- 
'  sideration  of  the  pleadings  in  this  case,  with  the  opinions 
'  of  the  consulted  judges,  and  heard  the  counsel  for  the 
'  parties  before  answer,  appoint  the  whole  printed  papers 
'  to  be  again  laid  before  the  consulted  judges,  in  reference 

*  to  that  part  of  their  opinions  which  relates  to  the  feu 

*  originally  granted  in  June  1727  to  Mr  Wm.  Eolland, 
^  and  to  the  feu  charter  relative  thereto,  which  contains 
^  a  clause  relieving  the  vassal  and  his  successors  from  all 

*  stipends,  teinds,  and  other  public  burdens  imposed,  or 

*  to  be  imposed,  upon  the  said  feu,'  and  request  the  said 
judges  to  state  whether,  by  their  opinions,  they  intend 
that  in  this  locality  of  an  augmentation  of  stipend,  Mr 
Peddie,  as  the  successor  of  Mr  Eolland,  ought  to  be  re- 
lieved by  Heriot's  Hospital  of  a  stipend  exigible  at  the 
date  of  the  original  grant,  and  all  augmented  stipend  for 
the  feu  in  question. 

In  reply  to  this  request,  the  following  explanation  was 
given  by  the  consulted  judges : — 

'  Although  stipend  be  a  burden  on  the  dominiMm  utile 

*  of  lands,  parties  may  arrange,  by  special  contract,  upon 

*  whom  this  burden  shall  fall ;  and  we  are  of  opinion, 

*  that  by  the  clause  in  the  feu-contract  to  RoUand,  6th 

*  June  1727,  which  binds  the  Hospital  to  relieve  him  and 
'  his  successors  '*  from  all  stipends,  teinds,  and  other 
'  "  public  burdens,  imposed  or  to  be  imposed  on  the  said 

*  "  acre  of  land,"  the  superiors  undertook  the  payment  of 

*  all  stipends  which  should  ever  be  exigible  and  levied 
^  from  these  lands  instead  of  the  vassal. 

'  This  is  not  in  the  least  inconsistent  with  the  judgment 

*  of  the  Court  in  Alexander  against  Bruce  Dundas,  9th 
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June  1812.  The  clause  of  relief  in  that  case  included 
only  'stipends  due  and  payable  furth  of  the  foresaid 
*  acres/  clearly  applying,  when  contrasted  with  a  sub- 
sequent clause,  to  the  stipend  then  payable ;  and  while 
the  subsequent  clause  of  relief  '  from  burdens  imposed 
'  or  ^0  be  imposed  in  time  coming,'  enumerated  teind- 
duties  payable,  of  course,  to  the  superiot  as  titular,  it 
contained  nothing  as  to  stipends,  and  therefore  the  relief 
was  not  held  to  apply  to  augmentations  of  stipend  to 
the  minister/ 

The  final  result  of  the  matter  was  a  judgment  of  the 
Court  finding  as  follows : — '  let.  That  the  Hospital  is 
bound  to  relieve  Mr  Peddie  as  successor  to  Wm.  EoUand 
for  the  lands  feued  to  him  by  the  Hospital  in  1727  of 
stipends  exigible  therefrom.  2dly,  That  the  governors 
are  not  bound  to  relieve  Mr  Peddie  of  stipends  due  out 
of  the  other  lands  feued  by  the  Hospital  to  his  predeces- 
sors in  1742,  1743,  and  1781  respectively.  And  there- 
fore the  Lords  sustain  Mr  Feddie's  objection  as  to 
EoUand's  feu,  and  rejjel  Mr  Peddie's  several  objections 
in  regard  to  the  other  feus  by  the  Hospital  to  his  pre- 
decessors, and  decern  and  remit  to  the  Lord  Ordinary  to 
proceed  in  the  locality  accordingly/  ^ 
On  the  same  day  the  Court  gave  judgment  in  a  similar 
question  between  the  Hospital  and  Dr  James  Hamilton , 
in  regard  to  certain  lands  feued  out  to  him  in  terms 
similar  to  those  of  the  three  last  feus  referred  to  in 
the  above  case  of  Peddie,  and  containing  no  obliga- 
tion on  the  governors  to  relieve  the  vassal  from  the 
burden  of  teinds  to  any  extent ;  and  so  the  Court  found 
accordingly. 

Those  question^  gave  rise  to  a  length  and  singularity 


*  Heriot's  Hospital  ©.  PeddJe,  Jurist,  vol  xi.  p  491.     Idem  ».  Hamilton, 
Ibid ,  p.  406. 
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of  proceedings  and  to  an  opposition  of  opinion  among  the 
judges,  that  do  not  appear  to  have  been  called  for  by  the 
nature  of  the  points  at  issue  between  the  parties.  For, 
excepting  in  the  case  of  Holland's  feu,  which  contained  an 
apt  and  effectual  clause  binding  the  governors  in  relief  to 
their  vassals  of  the  entire  burden  of  teinds  imposed  or  to 
be  imposed,  to  which  effect  the  Court  ultimately  decided, 
there  appeared  no  ground  for  doubt  as  to  the  remaining 
feus,  that  the  burden  was  laid  on  the  vassals  without  any 
ground  or  pretence  for  relief  at  the  hand  of  the  Hospit>al. 
Some  difficulty  was  supposed  to  be  created  by  the  affirm- 
ance of  the  judgment  of  this  Court  by  the  Court  of  last 
resort  in  the  case  of  McDonald,  which  was  cleared  up  in 
a  manner  not  altogether  consistent  with  regular  proce- 
dure, although  it  gave  rise  to  certain  remarks  from  one 
judge  as  to  the  judgments  of  that  high  court,  which  arc 
rather  to  be  regretted. 

A  question  of  nearly  the  same  nature  afterwards 
occurred  with  regard  to  part  of  the  lands  of  Coates,  which 
had  been  acquired  by  the  Hospital  from  the  town  of 
Edinburgh  in  1705,  and  were  feued  out  by  them  to  Wm. 
Keir  in  1724,  the  terms  being,  *  and  that  for  payment 

*  of  3  bolls  of  barley  beer  yearly  for  each  acre  of  the  said 

*  lands  in  name  of  feu-duty,  or  the  highest  fiars  of  the 

*  County  of  Mid-Lothian  for  each  boll  at  the  term  of 
'  Candlemas  yearly,  and  of  the  sum  of  20  marks  Scots  in 

*  name  of  feu-duty  for  the  Bogged  Loch  at  two  terms  in 

*  the  year,  Martinmas  and  Whitsunday,  by  equal  portions, 

*  and  one  yearns  rent  of  the  said  lands  by  way  of  entry,  and 

*  of  the  sum  of  30  pounds  Scots  at  the  entry  of  every  heir.* 

The  charter  to  Keir  declared  the  reddendo  to  bo  for  all 
other  burden,  exaction,  question,  demand,  or  secular  ser- 
vice which  could  be  demanded  from  the  lands,  qr  in  any 
way  required  therefrom  by  any  person  whatever. 
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There  was  then  a  clause  by  which  the  Hospital  bound 
and  obliged  themselves  and  their  successors  to  free  and 
relieve  the  said  Wm.  Keir  and  his  foresaids  from  all  cess, 
stipends,  teinds,  and  other,  public  burdens  imposed  or  to 
be  imposed  on  the  acres  of  ground,  with  their  pertinents 
before  written,  bygone  and  in  time  coming. 

The  Hospital  afterwards  granted  an  additional  feu  of 
another  piece  of  ground  at  the  same  rate  as  before ;  and 
the  charter  executed  by  them  on  that  occasion  contained 
a  clause  similar  to  that  in  the  former  charter,  freeing  and 
releasing  Keir  and  his  foresaids  of  all  cesses,  stipends, 
teind  duties,  and  other  public  burdens  imposed  or  to  be 
imposed  on  the  said  acre  of  ground  above  written,  bygone 
and  in  all  time  coming. 

These  feus  were  afterwards  acquired  by  the  father  of 
Sir  Patrick  Walker,  and  in  1813  he  reconveyed  the  lands 
to  the  governors  of  Heriot's  Hospital  by  a  regular  dis- 
position, containing  procuratory  of  resignation,  in  virtue 
of  which  the  lands  were  resigned  into  the  hands  of  the 
governors  by  a  regular  instrument  of  resignation  ad  per- 
petuam  remanentiamy  whereby  the  property  became  con- 
solidated with  the  superiority. 

In  the  disposition  by  Mr  Walker,  he  became  bound  to 
free  and  relieve  the  governors  *  from  all  public  and  paro- 
'  chial  burdens  payable  from  the  said  lands,  or  any  part 

*  thereof,  prior  to  the  term  of  entry  of  the  said  governors, 
'  they  and  their  foresaids  freeing  and  relieving  me  and 

*  my  foresaids  thereof  in  all  time  coming.' 

Of  these  subjects  thus  reconveyed  to  the  governors, 
they  afterwards  granted  a  new  charter  in  favour  of  James 
Little,  W.S.,  for  payment  of  one  pound  sterling  of  yearly 
feu-duty,  with  the  ordinary  duplicando  on  the  entry  of 
heirs  or  singular  successors,  which  payments  were  declared 
to  be  in  full  satisfaction   of  all   feu-duty,  duplication. 
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or  other  legal  exaction  whatever  in  any  way  competent 
to  the  governors  as  superiors.  Upon  that  charter  infeft- 
ment  followed  in  favour  of  the  vassal. 

The  governors  then  sold  and  conveyed  to  Mr  Walker 
their  right  of  superiority  burdened  with  Little's  feu,  and 
he,  on  the  other  hand,  granted  a  sub-feu  of  the  lands  in 
favour  of  Sir  Patrick  Walker,  for  payment  of  the  same 
feu-duties  and  casualties  payed  by  Mr  Walker  under  his 
feu-rights,  and  contained  in  his  disposition  of  1813. 

The  charter  from  Little  to  Walker  was  granted  under 
the  condition  of  Walker  freeing  and  relieving  him  and 
the  lands  and  feu-duties  payable  for  the  same,  and  '  from 
'  all  multures  which  can  be  claimed  furth  of  the  said 

*  lands,  teinds,  and  others  above  mentioned,  as  payable  to 
'  any  mills  to  which  the  same  may  have  been  astricted, 

*  and  these  for  all  other  burden,  exaction,  question,  de- 

*  mand,  or  secular  service,  which  can  any  ways  be  exacted 

*  or  required  for  the  said  lands,  teinds,  and  others  above 

*  mentioned.' 

Little  afterwards  conveyed  his  mid-superiority  to  the 
governors  burdened  with  the  feu-right  to  Sir  Patrick 
Walker,  whereby  Mr  Walker  became  the  superior  of  the 
governors,  and  the  governors  the  immediate  superiors  of 
Sir  Patrick  Walker. 

The  new  charter  by  the  Hospital  to  Mr  Walker  pro- 
hibited the  feuars  from  digging  for  coals  or  other  mine- 
rals, or  making  any  other  use  of  the  land  than  by  the 
ordinary  labour  of  plough  and  spade. 

The  charter  contained  no  repetition  of  the  obligation 
on  the  superiors  to  relieve  the  vassals  from  teinds  or  sti- 
pend, as  had  been  inserted  in  the  investitures  previous  to 
1813,  nor  any  original  obligation  to  that  effect. 

In  the  locality  of  St  Cuthbert's  the  question  occurred 
as  to  how  far  the  lands,  which  were  the  subject  of  these 
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feu-rights,  were  chargeable  with  teind  or  stipend.  This 
was  denied  by  Sir  Patrick  Walker,  who  claimed  the 
benefit  of  the  clause  of  exemption  contained  in  the  old 
investiture,  contending  that  the  new  investiture  was  an 
onerous  transaction  for  a  county  freehold,  and  was  not 
intended  in  any  way  to  weaken  the  force  or  import  of 
the  former  title  ;  and  he  further  relied  on  the  argument 
pleaded  in  the  cases  of  Peddie  and  Hamilton,  that  the 
full  agricultural  value  being  given  for  the  feus,  the  Hos- 
pital in  return  had  undertaken  to  free  the  feuars  of  all 
stipend  and  augmentation,  &c.,  which,  it  was  averred, 
they  had  done  down  to  the  time  of  the  existing  locality, 
as  they  were  drawing  both  stock  and  teind. 

But  the  Court  held  that  the  resignation,  ad  remanen- 
tiaMj  had  extinguished  the  previous  investitures,  and  that 
they  could  not  look  to  any  deeds  but  those  in  that  new 
investiture,  and  they  accordingly  repelled  the  objections 
for  Sir  Patrick  Walker,  and  found  that  the  governors  of 
the  Hospital  are  not  liable  in  relief  of  stipend  due  out  of 
the  teinds  of  any  part  of  lands  which  belonged  to  him.* 

This  case  did  not  properly  involve  any  question  as  to 
the  import  of  an  obligation  to  relieve  from  the  payment 
of  teinds  or  stipend,  or  as  to  the  fit  and  proper  terms 
sufficient  to  constitute  such  an  obligation,  the  point  at 
issue  being  merely  how  far  an  obligation,  confessedly 
sufficient,  had  been  effectually  transferred  from  an  old  to 
a  new  title ;  and  the  Court  decided  in  the  negative,  hold- 
ing that  the  old  title  had  not  only  not  been  transmitted, 
but  was  effectually  extinguished  by  the  new  title. 

In  the  case  of  Graham  v.  Don,  both  these  questions 
occurred.  It  appeared  that  Lord  Abercom,  who  was 
lord  of  erection  of  the  Abbey  of  Paisley,  and  titular  of 

1  Heriot'8  Hospital   v.  Sir  Patrick  Walker,   28th  June  1839,  Jurist, 
vol.  xi.  p.  662. 
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the  teinds,  had  granted  a  lease  of  unusually  long  endur- 
ance of  the  teinds  of  the  lands  of  Finlayston  to  the  Earl 
of  Glencaim,  to  whom  that  estate  belonged. 

The  Earl  then  executed  an  entail  of  the  barony  of 
Finlayston  in  terms  of  the  Act  1685,  with  all  the  usual 
stringent  clauses,  prohibitory,  irritant,  and  resolutive, 
and  particularly  a  clause  whereby  he  assigned,  transfer- 
red, and  disponed,  to  himself  and  the  successive  heirs  of 
entail  called  by  the  deed,  under  the  burdens  and  condi- 
tions therein  expressed,  '  All  contracts  of  alienation,  dis- 
'  positions,  procuratories,  and  instruments  of  resignation, 
'  renunciations,  reversions,  charters,  seisins,  contracts  of 
'  roadset,  heritable  bonds,  gifts  of  liferent  and  escheat, 
^  and  all  other  rights  and  securities,  and  all  tax,  assidations, 
'  subtax,  prorogations,  and  valuations,  and  others  what- 
'  soever,  of  and  concerning  the  said  lands  and  teinds 
'  thereof,  made  and  granted  to  me,  my  authors  and  pre- 
'  decessors,  by  any  person  or  persons,  and  in  and  to  all 

*  apprisings,    adjudications,    and    other   diligence,  used 

*  against  my  predecessors  or  authors,  or  wherewith  they 

*  or  I  have  any  right,  and  hail  grounds  and  warrants 

*  thereof,  and  to  all  benefit  or  commodity  that  may  re- 

*  dound  thereby,  with  all  that  has  followed,  or  may  follow 

*  on  the  same,  with  power  to  me  and  my  foresaids,  heirs- 
'  male,  taillie  or  provision,  to  suit  the  benefit,  implement, 
'  and  fulfilling  of  all  the  said  writs,  evidents,  rights,  and 
'  securities,  clauses  of  warrandice,  and  all  other  oblige- 

*  ments  therein  contained,  in  the  haiU  heads,  articles,  and 

*  contents  thereof,  dispensing  with  the  generality  hereof 
'  as  of  every  particular  writ,  security,  or  others  foresaid, 

*  were  herein  particularly  expressed  and  assigned.' 

In  the  year  1756,  a  successor  of  the  Earl  of  Glencaim 
became,  by  purchase,  titular  of  the  teinds  of  the  parish  of 
Kilmalcolm,  in   which  Finlayston  is  situated;  and  in 
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1780,  a  succeeding  heir,  who  had  contracted  various 
debts,  conveyed  to  certain  trustees  for  his  creditors  his 
whole  possessions,  heritable  and  moveable,  certain  of 
which  were  afterwards  exposed  to  sale,  and  described  as 
follows,  *  All  and  whole  the  tetnds,  parsonage,  and  vicar" 
^  age  of  the  lands,  barony,  and  others,  within  the  said 

*  parish  of  Kilmalcolm,  in  the  shire  of  Renfrew,  so  far  as 

*  these  teinds  have  not  been  formerly  appropriated  or  aUen- 
'  ated*  The  clause  of  warrandice  contains  the  exception 
of '  all  former  alienations  of  teinds  of  the  lands  and  others, 
'  lying  within  the  said  parish  of  Kilmalcolm,  granted  by 
'  the  said  Earl,  or  his  predecessors  or  authors,  to  the  pro- 

*  prietors  of  lands  within  that  parish/ 

A  public  sale  of  these  subjects  was  not  eflfected,  but 
the  same  were  sold  by  private  contract  to  the  Countess 
of  Glencairn,  who  thus  became  titular  of  the  teinds  of 
Finlayston,  and  upon  her  death  was  succeeded  by  her 
grandson,  Alexander  Don.  In  the  meantime  the  estate 
of  Finlayston  had  passed  by  succession  to  Mr  Graham  of 
Gartmore,  who,  in  a  process  of  locality  then  depending, 
made  a  claim  under  the  tack  and  entail,  contending  that 
by  the  general  assignation  in  the  latter  deed,  all  personal 
rights  were  effectually  transmitted  to  the  heirs  of  entail,-^ 
an  assignment  of  title-deeds  being,  as  he  maintained,  a 
good  assignment  to  the  personal  rights  constituted  by 
these  deeds,  and  especially,  that  under  the  particular  and 
express  assignment  of  all  tacks,  assedations,  subtacks,  &c., 
the  right  to  the  said  tack  had  been  effectually  trans- 
mitted to  the  said  heirs. 

In  answer,  it  was  denied  that  the  clause  assigning  the 
writs  and  evidents  ever  had  the  force  thus  attempted  to 
be  ascribed  to  it,  being  introduced  merely  as  subservient 
to  the  main  purpose  of  the  disposition, — ^viz.,  to  fortify  the 
right  thereby  vested  in  the  disponee,  but  that  it  was  a 
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mistake  to  suppose  that  the  general  mection  of  tacks  iu 
the  clause  referred  to  could  ever  be  held  as  an  actual 
conveyance  or  assignment  of  the  tack  in  question. 

The  Lord  Ordinary  sustained  the  general  clause  in  the 
entail  as  effectual  to  transfer  the  tack,  and  that  the  succes- 
sive heirs  who  had  succeeded  to  the  estate  of  Fiulayston 
must  be  held  to  have  possessed  the  tack  of  teinds  solely 
under  the  entail,  and  all  the  fetters  and  limitations  thereof. 

But  the  case  having  been  submitted  to  the  review  of 
the  Court,  their  Lordships  altered  the  above  interlocutor, 
and  found,  '  That  the  general  clause  of  assignation  of  writs 
'  and  evidents  in  Earl  William's  deed  of  taillie  in  1708 
^  was  not  a  due  and  sufficient  conveyance  of  the  tack  of 
'  teinds  in  question,  or  effectual  for  bringing  the  said  tack 
'  under  the  terminations  of  the  said  deed  of  taillie.'  ^ 

The  same  question  occurred  some  years  thereafter,  and 
ended  in  a  similar  result,  in  a  case  where  Stewart  v,  Tor- 
rance had  acquired  by  disposition  from  Lord  8emple  in 
1693,  certain  lands,  being  part  of  the  barony  of  Glassford, 
termed  the  Dales  of  Glassford,  with  the  teinds  as  principal, 
and  certain  other  lands,  part  of  the  said  barony,  termed 
the  Muirs  of  Glassford,  in  warrandice,  the  disposition 
containing  a  clause  which  provided,  that  in  case  of  any 
part  of  the  teinds  being  evicted  or  burdened,  he  should 
have  free  regress,  ingress,  and  access  to  the  warrandice 
lands  and  teinds,  or  at  least  so  much  thereof  as  in  quan- 
tity and  yearly  rent  should  be  correspondent  to  the  evic- 
tion or  burden,  and  that  aye  and  until  the  disponer  should 
peaceably  repossess  his  disponee  to  the  right  of  the  teinds 
free  of  the  eviction,  and  all  burdens  whatsoever,  or  other- 
wise should  make  payment  to  him  of  the  price  and  value 
of  the  teinds  sO  evicted  or  burdened,  counting  the  victual 
at  L.lOO  the  chalder,  besides  charges  and  expenses. 

1  Graham  v.  Don,  16th  Dec.  1814,  Fac.  Col. 
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At  the  same  time  Lord  Semple  granted  to  Stewart  two 
relative  charters  of  the  lands,  both  principal  and  warran- 
dice, the  one  containing  a  holding  a  me,  and  the  other 
de  me,  and  both  repeating  the  warrandice  in  the  above 
terms. 

On  these  two  charters  Stewart  expede  two  several 
infeftments,  and  afterwards  adjudged  the  lands  and  teinds, 
principal  and  warrandice,  upon  which  he  obtained  a 
Grown  charter  of  adjudication  and  resignation,  in  which 
the  clause  of  warrandice  was  inserted  in  the  decree  and 
charter  at  full  length,  and  exactly  in  terms  of  the  original 
disposition  in  1693.  On  this  charter  Stewart  was  infeft 
in  1701,  as  the  instrument  bore,  in  special  security  and 
warrandice  of  the  teinds,  parsonage,  and  vicarage  princi- 
pally disponed,  with  the  pertinents,  that  the  said  teinds 
shall  now  and  in  all  time  coming  be  free,  safe,  and  secure 
to  the  said  disponee  and  his  foresaids  from  all  burdens, 
perils,  losses,  evictions,  incumbrances,  and  inconveniences 
whatsoever,  as  contained  in  the  charter. 

The  original  disponee  and  the  heirs  immediately  fol- 
lowing him  continued  to  make  up  their  titles  with  refer- 
ence to  the  charter  of  adjudication  till  a  later  period, 
when  one  of  them  expede  a  new  Crown  charter,  wherein 
that  part  of  the  conveyance  in  warrandice  which  declared 
it  redeemable  by  purchase  of  the  evicted  teind  at  L.lOO 
Scots  per  chalder  was  omitted,  and  upon  that  charter  he 
was  infeft,  and  the  titles  of  the  successive  heirs  were 
made  up  in  terms  thereof. 

In  the  course  of  their  possession,  one  of  these  heirs 
granted  a  feu  disposition  of  part  of  the  lands  of  White- 
hill,  part  of  the  Dales  of  Glassford,  with  the  teinds,  in 
favour  of  a  vassal,  for  payment  of  an  annual  feu-duty  to 
him  of  L.IO,  4s.  6d. ;  and  also  to  the  minister  or  to  the 
superior,  at  the  option  of  the  latter,  the  sum  of  L.5, 2s.  2d., 
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in  name  of  teind-duty,  the  vassal  being  entitled,  in  case 
of  augmentation  or  eviction  of  the  teind-duties,  to  retain 
a  corresponding  amount  of  the  feu-duty.  The  clause  of 
warrandice  in  the  feu  disposition  made  no  mention  of 
augmentations  of  stipend,  but  it  contained  an  obligation 
by  the  superior  to  relieve  the  vassal  of  all  bygone  cess, 
rents,  taxations,  &c.,  teinds,  teind-duties,  ministers'  sti- 
pends, schoolmasters'  fees,  &c.,  <fec.,  and  other  public 
burdens  whatsoever,  payable  furth  of  the  lands  and  teinds 
preceding  the  term  of  Whitsunday  then  last,  the  vassal 
being  bound  to  relieve  the  superior  thereof  in  all  time 
thereafter. 

By  a  separate  clause,  the  superior  assigned  and  trans- 
ferred to  the  vassal  *  the  haill  writs,  rights,  evidents,  and 

*  securities  made  and  granted,  or  that  may  anywise  be 

*  interpret  in  favour  of  me  or  my  predecessors,  of  and 

*  concerning  the  lands  and  others  above  disponed.'  Upon 
this  feu  disposition  infeftment  was  taken,  and  the  lands 
came  afterwards  to  be  vested  in  the  person  of  Mr  Hamil- 
ton by  singular  titles. 

In  the  meantime  certain  lands  belonging  to  the  original 
disponer,  including  the  warrandice  lands  contained  in  the 
conveyance  to  his  disponee,  had  been  acquired  by  the 
Earl  of  Eglintoun,  and  the  right  and  property  thereof 
afterwards  became  vested  in  Lady  Mary  Montgomery. 

The  possession  by  the  different  parties  was  continued 
without  any  question  arising  between  them,  or  any  ground 
of  reference  to  the  claim  of  warrandice.  But  certain 
augmentations  having  been  obtained  by  the  minister,  in 
the  localities  of  which  a  portion  of  the  augmented  stipend 
was  allocated  on  the  lands  of  Whitehill,  contained  in  the 
feu  disposition,  whicli  exceeded  the  feu-duty  allowed  to 
be  retained  by  the  original  feu  disposition,  in  that  event 
Mr  Hamilton,  the  proprietor  of  these  lands,  raised  an 
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action  of  declarator  and  relief  against  Lady  Montgomery, 
concluding  to  be  relieyed  out  of  the  ^varrandice  lands 
belonging  to  her  of  that  augmented  stipend. 

This  action  was  resisted  on  various  grounds ;  and  in 
particular,  it  was  denied  that  the  pursuer  Hamilton  had 
any  title  to  the  obligation  of  warrandice  contained  in  the 
original  disposition,  or  that  there  was  any  conveyance  of 
that  right  in  the  feu  disposition  by  the  superior  of  the 
lands  possessed  by  him ;  and,  on  the  contrary,  that  the 
vassal  was  thereby  bound  to  free  the  superior  of  all 
augmentations  of  stipend  with  relief  to  him,  specially 
limited  to  the  right  to  retain  the  feu-duty.  As  to  the 
assignation  to  the  writs  and  evidents,  the  effect  of  that 
clause,  it  was  maintained,  was  merely  to  make  the  writs 
belonging  to  the  disponer  effectual  to  the  disponee  for 
the  defence  of  rights  actually  conveyed ;  and  reference 
was  made  to  the  above-mentioned  case  of  Graham  t;. 
Don. 

The  Lord  Ordinary,  on  advising  cases,  assoilzied  Lady 
Montgomery  with  expenses. 

The  pursuer  then  reclaimed  to  the  Court,  when  their 
Lordships  unanimously  adhered. 

It  was  observed  by  Lord  Glenlee,  as  clear  *  that  the 
'  pursuer  has  no  right  whatever  under  the  assignation  to 
^  the  writs,  further  than  to  have  them  made  forthcoming 

*  in  order  to  maintain  those  rights  which  were  really  con- 
'  veyed ;  and  after  the  decision  in  the  case  of  Graham 
'  V.  Don,  I  could  never  have  imagined  that  such  an 
'  assignation  could  be  founded  on  to  a  greater  extent. 
'  That  was  a  much  stronger  case  than  the  present,  as 
'  there  was  there  something  like  a  special  general  assig- 

*  nation ;  and  the  Court  held,  that  though  the  right  in 

*  question  w^as  a  tack  of  teinds,  which  may  be  carried  by 
'  assignation,  yet  the  assignation  to  writs  could  only  be 
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'  used  to  support  the  right  actually  conveyed,  but  could 

*  not  convey  the  tack  itself/  ^ 

The  other  Judges  agreed  with  this  opinion,  and  thought 
the  present  case  stronger  than  that  of  Graham  v.  Don ; 
and  it  was  farther  observed  by  the  head  of  the  Court, 
that  the  pursuer  was  not  in  a  better  situation  than  Miss 
Stewart,  who,  on  the  other  hand,  could  not  have  insisted 
on  the  obligation  of  warrandice  without  resorting  to  the 
original  right,  and  submitting  to  the  qualification  therein 
contained. 

A  rather  unusual  point  occurred  in  a  case  relating  to  a 
feu-right  of  a  piece  of  ground  situated  in  the  town  of 
Leith,  to  a  portion  of  which  a  party  had  acquired  right 
for  a  feu-duty  of  L.4,  12s.,  and  the  superior  had  brought 
an  action  against  that  party  for  certain  arrears  of  the  feu- 
duty.  In  defence,  the  latter  founded  on  a  clause  in  the 
feu-contract  entered  into  in  1780,  by  which  the  superior 
l)ecame  bound  to  relieve  the  vassal  '  from  all  payment  of 

*  teind,  and  all  legal  and  public  burdens  whatsoever,  im- 

*  posed,  or  to  be  imposed,  on  the  said  lands,  excepting  the 

*  poor's  money.' 

In  virtue  of  that  clause  the  defender  claimed  a  deduc- 
tion from  the  amount  sued  for,  1^^,  For  a  prison  assessment 
imposed  by  the  Act  2  and  3  Vict.,  c.  42  ;  2c?,  For  a  con- 
stabulary or  police  assessment  imposed  in  the  same  year 
by  the  Act  2  and  8  Vict.,  c.  66,  intituled  *  an  Act  to 
'  Amend  the  Mode  of  Assessing  the  Rogue  Money  in 
'  Scotland,'  &c, ;  and,  3c2,  An  assessment  imposed  by  the 
heritors  of  North  Leith  for  the  support  of  the  church. 

All  these  assessments  were  leviable  on  the  real  rental  of 
the  land  feued  on  which  valuable  buildings  had  been  erected. 

The  sheriff-substitute  found  the  pursuer  liable  to  relieve 

*  Hamilton  f.  Montgomery,  28th  January  1884,  Shaw's  Reports,  vol.  xii. 
p.  849. 
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the  defender  of  tlie  burden  imposed  on  him  as  proprietor 
of  the  lands,  in  name  of  prison,  church,  and  constabulary 
assessments. 

The  sheriff-depute  recalled  that  interlocutor,  and  while 
he  found  the  pursuer  bound  in  relief  of  the  assessments 
for  the  prison  and  county  police,  he  granted  diligence, 
quoad  uUra^  for  the  recovery  of  documents  to  instruct  the 
nature  and  grounds  of  the  assessment  on  account  of  the 
church,  and  ultimately  he  decerned  for  relief  of  that 
assessment  also. 

The  sum  in  dispute  being  under  L.12,  the  superior 
sought  redress  against  that  interlocutor  by  a  reduction  in 
the  Court  of  Session,  on  advising  which,  the  Lord  Ordi- 
nary repelled  the  reasons  of  reduction,  and  assoilzied  the 
defender  from  the  conclusions  of  the  action. 

The  matter  was  then  brought  before  the  Court*  upon  a 
written  argument,  when  their  Lordships  appointed  the 
papers  to  be  laid  before  the  whole  judges  for  their  opinion, 
and  in  the  end,  on  advising  tiie  case,  they,  in  conformity 
with  the  opinions  of  the  majority,  repelled  the  defences, 
reduced  the  decree,  and  decerned  and  declared  in  terms 
of  the  conclusions  of  the  summons,  and  further  found 
and  declared  '  that  the  clause  of  relief  in  the  feu-contract 

*  of  17th  April  1780,  recited  in  the  summons,  imports 
'  relief  only  from  burdens  imposed,  or  to  be  imposed,  on 
'  the  land  in  question,  by  virtue  of  laws  then  in  existence, 
'  and  that  the  defender  and  his  heirs  and  successors  are 
'  not  entitled   to  relief  from  any  other  assessments  or 

*  taxes,  in  particular,  that  they  are  not  entitled  to  relief 
'  from  the  prison  tax,  the  constabulary  or  police  tax,  and 

*  church  assessment  mentioned  in  the  summons,  reserving 
'  entire  the  pursuers'  right  of  action  for  the  full  amount 
'  of  the  sums  concluded  for  in  the  summons  and  before 

1  26th  June  1860. 
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*  the  sheriff,  and  for  subsequent  feu-duties,  and  decern/ 
This  decision  is  not,  perhaps,  strictly  speaking,  connected 
with  the  subject  of  the  present  work,  as  even  the  assess- 
ment for  the  support  of  the  church  did  not  relate  to  the 
teinds  being  imposed  by  private  voluntary  agreement,  and 
ultimately  disallowed  as  a  ground  of  deduction.  But  the 
reasoning  to  which  the  question  led,  and  its  analogy 
with  and  general  bearing  on  the  course  of  authority  in 
previous  cases,  seemed  to  require  some  notice  of  it  in  this 
place.^ 

The  question  regarding  the  effect  of  a  clause  of  relief 
came  again  before  the  Court  in  a  case  where  certain 
feuars  had  obtained  right  to  the  lands  of  Crosslee,  in  the 
parish  of  Houston,  under  feu-rights  flowing  from  Mr 
Spiers  of  Elderslie,  who  was  superior  of  the  lands  and 
barony  of  which  they  formed  part,  and  also  titular  of  the 
teinds.  The  first  of  these  feu-contracts  was  granted  in 
1793,  and  conveyed  the  farm  of  Crosslee  to  the  vassals  for 
a  feu-duty  of  L.73,  which  was  equal  to  their  full  agricul- 
tural value,  besides  taxing  the  entry  at  a  small  sum. 
The  contract  contained  no  right  to  the  teinds  but  the 
ordinary  clause  of  absolute  warrandice  of  the  subjects, 
and,  further,  an  obligation  '  to  free  and  relieve  the  lands 
'  above  disponed  of  all  teind,  cess,  and  other  public  bur- 
'  dens  payable  out  of  the  said  lands  in  all  timecoming.' 

The  second  contract  conveyed  a  small  piece  of  adjoin- 
ing land  to  the  same  parties  for  a  yearly  feu-duty  of  L.3. 
It  contained  no  conveyance  of  the  teinds,  but  a  general 
clause — first,  of  absolute  warrandice  in  common  form; 
and  secondly,  in  any  future  renewals  of  the  former  feu, 
an  obligation  to  include  in  such  renewals  this  second  feu 
along  with  the  first,  without  any  additional  composition  to 
be  granted  therefor  further  than  what  is  contained  in  the 

1  26th  June  1850,  Scot.  Jarist,  vol.  xxii.  p.  478. 
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feus  of  the  said  lands  of  Crosslee,  such  renewals  to  be 
granted  at  the  expense  of  the  vassals,  *  and  to  contain 
'  the  whole  feu-duties,  clauses,  and  conditions  contained 
'  and  specified  in  this  and  the  said  other  feu  of  the 
*  said  lands  of  Crosslee/ 

It  appeared  from  a  report  of  the  Teind  Clerk,  that  an 
augmentation  of  the  minister's  stipend  was  granted  in  the 
year  1800,  in  which  the  minister  gave  in  a  note  of  the 
old  stipend  paid  to  him  from  1760,  which  showed  an 
allocation  upon  six  heritors,  including  the  proprietor  of 
Crosslee. 

The  minister's  rental,  given  in  at  the  same  time,  was 
afterwards  in  substance  adopted  as  the  proven  rental,  and 
showed  a  list  of  thirty-five  additional  heritors,  and  among 
them  the  feuars  of  Crosslee  and  others ;  but  the  scheme  of 
locality  laid  the  whole  stipend,  both  old  and  new,  on  the 
same  parties  who  had  previously  paid  the  old  stipend  of 
1760,  by  adopting  that  stipend  as  the  rule  of  allocation  ; 
the  effect  of  which  proceeding  was  to  relieve  the  feuars 
of  Crosslee  from  all  stipend,  the  portion  of  which  that 
would  have  applied  to  them  having  been  laid  upon  the 
superiors. 

The  next  augmentation  took  place  in  1815.  In  the 
minister's  rental  the  feuars  of  certain  lands  under  Mr 
Speirs  were  the  only  feuars  given  up,  and  upon  them  a 
portion  of  the  augmented  stipend  was  localled  by  a 
rectified  interim  scheme.  But  with  regard  to  the  lands 
of  Houston,  including  Crosslee,  they  were  omitted  from 
the  rentals,  states  of  teinds,  and  localities.  When  these 
localities  of  1815  were  in  the  course  of  being  adjusted^ 
Mr  Speirs  brought  a  valuation  of  the  teinds  of  his  lands 
of  Houston,  not  including  the  feus  of  Crosslee,  &c.,  and 
in  the  locality,  when  adjusted,  his  teind  was  rated  accord- 
ing to  the  rental  proved  in  the  valuation,  so  that  the 
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rental  of  the  feus  being  no  longer  included  in  his  rental 
of  Houston y  was  entirely  omitted,  and  the  stipend  which 
would  otherwise  have  been  imposed  upon  the  feuars  was 
thus  laid  proportionally  on  the  whole  heritors. 

In  the  augmeiitation  of  1846  the  same  course  was  fol- 
lowed ;  and  in  settling  a  final  scheme  of  locality  applicable 
to  the  augmentations  of  1815  and  1846,  a  rectified  scheme 
was  adjusted  for  each,  in  both  of  which  the  lands  of  Crosslee 
were  included  as  bearing  a  part  of  the  augmented  stipend. 

Objections  were  lodged  to  these  schemes  on  behalf  of 
the  feuars,  in  so  far  as  it  was  proposed  to  local  any  part 
of  the  augmented  stipend  on  Crosslee,  on  the  ground 
that  their  superiors,  being  titulars  of  the  teinds,  were 
bound  by  the  clause  of  relief  contained  in  the  feu-contract 
to  free  them  of  aU  stipend  and  augmentations  whatever, 
and  they  referred  to  the  usage  as  proof  of  the  under- 
standing of  the  parties,  they  never  having  been  localled 
upon  nor  required  to  pay  any  stipend. 

To  this  it  was  answered  for  Mr  Speirs'  trustees,  that 
although  the  obligation  might  be  effectual  to  bind  him 
to  relieve  the  vassals  from  any  claim  for  teind  by  him  as 
titular,  or  from  what  was  due  at  the  date  of  the  feu- con- 
tract, it  could  not  be  extended  so  as  to  apply  to  relief 
from  augmentations. 

When  the  case  was  heard  before  the  Lord  Ordinary,  all 
the  previous  decisions  were  referred  to ;  but  his  Lordship 
considered  that  while  these  were  not  characterised  by  an 
exact  uniformity,  yet  he  held  the  case  of  Cunninghame 
to  be  conclusive  of  the  matter,  and  that  the  principle  of  it 
should  not  be  disturbed  ;  and  he  found  the  objectors  entitled 
to  relief  of  all  payments  of,  and  out  of,  the  teinds,  and 
that  the  obligation  of  the  superior,  who  was  also  titular, 
must,  in  this  case,  be  construed  as  extending  to  future 
augmentations. 
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To  that  judgment  the  Court  unanimously  adhered,  on 
advising  a  reclaiming  note  for  the  titular.^ 

This  whole  subject,  however,  met  with  a  more  serious 
and  deliberate  consideration  in  various  questions  which  have 
more  recently  occurred,  and,  with  the  aid  of  the  Court 
of  last  resort,  have  led  to  a  more  careful  examination 
and  analysis  of  the  grounds  on  which  the  Court  had 
been  previously  guided  in  their  dealings  with  this  branch 
of  the  law,  and  thereby  tended  to  evolve  the  true  prin- 
ciples on  which  the  claims  of  relief  of  parties  founding  on 
conventional  obligations  to  that  effect  must  truly  depend. 
It  seems  necessary,  therefore,  to  a  sound  understanding  of 
this  important  department  of  practice,  to  explain  the 
circumstances  and  result  of  these  decisions. 

The  first  of  the  cases  now  referred  to  was  that  of  Home 
V.  the  Marquis  of  Breadalbane,  in  which  it  appeared 
that  in  1675  the  Earl  of  Breadalbane  had  entered  into 
a  contract  of  wadset  with  Francis  Sinclair  of  Stirkoke, 
whereby  he  disponed  in  wadset  to  Sinclair  the  lands  of 
Sybsterwick,  Wedderclett,  and  Hauster,  with  the  teinds 
thereof,  in  security  of  a  large  sum  of  money.  The  con- 
tract contained  a  clause  by  which  Lord  Breadalbane  war- 
ranted the  lands  free  of  all  burdens,  minister's  stipends, 
and  augmentations,  with  the  exception  'of  the  public 
'  burdens  actually  payable  from  the  said  lands  and  teinds 
'  at  the  time/ 

In  1715  Lord  Glenorchy,  who  had  acquired  right  by 
disposition  from  his  father.  Lord  Breadalbane,  entered  into 
a  contract  with  Sinclair  of  Stirkoke,  whereby,  in  consider- 
ation of  an  additional  advance  of  money,  which,  with  the 
previous  advance,  was  stated  as  the  full  worth  and  value 
of  the  irredeemable  right  of  property  thereof,  his  Lordship 
discharged  and  renounced  his  right  of  reversion,  and 

*  Dale  V.  Stevenaon,  20tL  Feb.  1868,  Jurist,  toI.  zxi.  p  821. 
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further  sold  and  disponed  the  lands  themselves  in  corro- 
boration *  of  the  foresaid  contract  of  wadset.' 

By  the  same  contract,  Sinclair  was  taken  bound,  inter 
alia,  to  pay  yearly  for  the  teinds  of  Sybsterwick,  to 
the  ministers  serving  tlie  cure  at  the  parish  of  Wick,  the 
sum  of  L.29,  28.  6d.  Scots,  and  two  bolls  of  victual ;  and 
for  the  teinds  of  the  said  lands  of  Wedderclett  and 
Hauster  of  the  sum  L.8,  6s.  8d.  Scots,  and  2  bolls  of 
victual  to  the  said  minister  of  the  parish  of  Wick,  and 
relieving  Lord  Glenorchy  and  his  foresaids  at  their  hands 
thereof  yearly,  as  their  proportional  part  of  the  stipend 
now  agreed  upon  to  be  paid  yearly  to  the  said  minister 
and  his  successors,  for  the  teinds  of  the  said  haill  lands  in 
all  time  coming,  '  and  these  for  all  other  duty,  customs, 
'  secular  services,  exactions,  or  demand,  that  can  be  any 

*  ways  asked  or  craved   of  and  from  the  said  Francis 

*  Sinclair  or  his  foresaids  out  of  the  said  lands  and  teinds, 

*  any  manner  of  way,  in  time  coming.' 

The  contract  contained  warrandice  by  Lord  Glenorchy 
of  '  the  lands  and  teinds  to  be  good,  valid,  and  sufficient, 
free,  safe,  and  sure,  to  the  said  Francis  Sinclair  and  Iiis 
foresaids,  heritably  and  irredeemably,  from  all  and 
sundry  wards,  Ac,  and  to  warrant,  free,  and  relieve  the 
said  Francis  Sinclair  and  his  foresaids  of  and  from  all 
future  augmentations  of  minister's  stipends,  and  burdens 
upon  the  teinds  of  the  said  haill  lands,  whether  by  aug- 
mentations, new  erection  of  parishes,  and  additional 
stipends,  and  that  as  well  of  all  terms  and  years  bygone 
as  in  all  time  coming,  and  from  all  perils,  dangers, 
incumbrances,  and  grounds  of  eviction  whatsoever,  as 
well  not  named  as  named,  bygone,  present,  or  to  come, 
which  may  anywise  stop,  hinder,  or  impede  the  said 
Francis  Sinclair  or  his  foresaids  in  the  peaceable  posses- 
sion, bruicking  and  enjoying  of  the  said  haill  lauds  and 
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^  pertinents  thereof,  above  disponed ;  and  teinda  of  the 
'  same,  and  intromissions  with,  uplifting  and  receiving  of 

*  the  rents,  maills,  profits,  and  duties  thereof,  in  all  time 

*  coming,  at  all  hands,  and  against  all  deadly,  and  with- 
'  out  any  hurt,  prejudice,  or  derogation  to  the  absolute 
'  warrandice  contained  in  the  said  vradset  right   above 

*  narrated/ 

On  the  other  hand,  by  the  same  contract,  Sinclair 
bound  himself,  his  heirs  and  successors,  '  to  free  and  re- 

*  lieve  Lord  Glenorchy  and  his  foresaids,  not  only  of  the 

*  cess,  taxations,  minister's  and  schoolmaster's  8tii>ends, 
'  and  other  public  burdens  imposed  upon  the  said  lands 
^  and  teinds  above  disponed,  and  due  and  payable  by  them, 
'  by  the  aforesaid  wadset  right,  of  all  years  and  terms  by- 
'  gone,  since  the  time  of  their  entry  to  the  possession  of 
'  the  said  lands  and  teinds  by  virtue  of  the  aforesaid 

*  wadset  right,  but  also  of  all  cess,  taxations,  horse  and 

*  foot  levies,  schoolmaster's  stipends,  and  other  public 

*  burdens  and  impositions  whatever,  imposed  or  to  be 

*  imposed  upon  the  said  lands  iu  all  time  coming,  and  in 
'  like  manner  of  the  proportions  of  stipend,  money,  and 

*  victual  above  specified,  now  agreed  to  be  paid  to  the 

*  minister  serving  the  cure  at  the  parish  of  Wick.' 

In  1717,  Sinclair  of  Stirkoke  entered  into  a  transaction 
with  Sinclair  of  Barrock,  whereby  he  disponed  to  Barrock 
the  lands  and  teinds  of  Sybsterwick,  and  by  the  dispo- 
sition granted  on  that  occasion  he,  the  dispouer,  became 
bound  to  relieve  the  disponee  of  all  future  augmentations 
of  stipend  ;  but  the  deed  contained  no  express  assignation 
of  the  clause  of  warrandice  or  relief  contained  in  the  con- 
tract of  sale  with  Lord  Glenorchy  in  1715  ;  though  in  the 
clause  assigning  the  writs  and  evidents  the  said  contract 
itfielf  was  specially  included ;  but  '  allenarly,  in  so  far  as 

*  they  (the  said  writs)  may  concern  or  be  extended  to  tlie 
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*  said  John  Sinclair  and  his  foresaids,  their  security  of  the 
'  lands,  teinds,  and  others  hereby  conveyed,  and  haill  parts, 
'  pendicles,  privileges,  and  pertinents  thereof,  hereby  dis- 
'  poned,  and  no  farther/ 

Sinclair  of  Barrock  also  acquired  right  to  the  lands  of 
Wedderclett  and  Hauster,  having  adjudged  the  procura- 
tory  of  resignation  in  the  contract  1715,  and  thereupon 
executed  an  instrument  of  resignation,  and  obtained  a 
charter  of  adjudication  and  resignation,  on  which  he  was 
infeft. 

In  1719  Lord  Glenorchy,  then  Earl  of  Breadalbane, 
sold  and  disponed  to  Sinclair  of  Ulbster  sundry  lands, 
baronies,  and  teinds,  and  among  others  the  lands  of 
Sybsterwick,  Wedderclett,  and  Hauster,  which  had  been 
previously  wadsetted  by  his  father,  and  absolutely  dis- 
poned by  himself  to  Sinclair  of  Stirkoke.  But  in  order 
to  guard  against  any  inconsistency  or  collision  between 
these  deeds  and  the  disposition  now  granted  to  Sinclair 
of  Ulbster,  it  was  provided  and  declared  that  the  same 
was  granted  '  with  and  under  the  burden  of  all  bargains 
'  and  sales  made  by  our  late  father  (the  Earl  of  Breadal- 

*  bane)  or  us,  of  any  part  or  portion  of  the  said  lands 
'  teinds  or  others  particularly  and  generally  above  dis- 
'  poned,  or  tacks  of  any  of  the  said  lands,  or  obligements 

*  therein  contained,  before  the  said  7th  day  of  January  1719, 
'  which  the  said  John  Sinclair,  by  his  acceptance  hereof, 
'  binds  and  obliges  him,  his  heirs  and  successors  whom- 

*  soever,  to  ratify,  approve,  and  implement  in  the  haill 
'  heads,  tenor,  and  contents  thereof,  in  so  far  as  we  or 
^  our  said  umquhile  father  are  bound  thereby,  and  never  to 

*  quarrel  or  impugn  the  same  upon  any  accoxint  whatsoever 
^  that  will  afford  ground  of  eviction  or  recourse  against  us 

*  or  our  foresaids.' 

Thereafter   Sinclair  of  Barrock  conveyed   the  lands 
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above  mentioned  to  trustees,  with  a  general  assignation 
to  all  contracts  and  rights,  and  all  titles,  rights,  and 
securities,  with  the  whole  clauses  of  warrandice  relating 
to  the  lands  disponed,  but  without  specially  mentioning 
the  contract  of  1715 ;  and  these  trustees,  in  1797,  sold 
the  said  lands  to  the  father  of  Mr  Home,  conveying  them 
with  an  assignation  in  general  terms  to  all  writs  and 
evidents,  and  the  whole  clauses  of  warrandice  thereof. 

During  these  transactions,  and  in  the  several  years  of 
1719,  1793,  1807,  and  1823,  tlie  successive  ministers  of 
Wick  had  applied  for  and  obtained  augmentations  of 
their  stipend,  which  were  followed  by  localities  in  which 
schemes  had  been  adjusted  as  final. 

A  certain  share  of  the  augmented  stipend  was,  by  each 
of  these  schemes,  laid  on  the  lands  of  Sybsterwick,  Wed- 
derclett,  and  Hauster,  which,  of  course,  occasioned  an 
excess  of  the  stipend  chargeable  on  these  lands  beyond 
the  amount  specified  in  the  contract  1715.  But  no  com- 
plaint or  demand  of  relief  was  ever  made  by  the  pro- 
prietor of  these  lands  against  the  representatives  of  Lord 
Glenorchy,  or  of  Sinclair  of  Ulbster,  till  the  year  1828, 
about  which  time  the  legal  proceedings  were  commenced 
by  an  action  at  the  instance  of  Mr  Home. 

In  that  action  the  pursuer  Mr  Home,  as  proprietor  of 
the  said  lands,  and  stating  himself  as  in  right  of  the 
clause  of  warrandice  in  the  contract  1715,  concluded  to 
have  it  found  and  declared,  that  the  late  Marquis  of 
Breadalbane  as  representing  Lord  Glenorchy,  and  Sir 
John  Sinclair  as  representing  Sinclair  of  Ulbster,  or  one 
or  other  of  tliem,  were  *  bound  and  obliged,  in  terms  of 

*  the  conditions  and  provisions  of  the  foresaid  contract  of 

*  sale  between  John,  Lord  Glenorchy,  and  Francis  Sinclair 

*  of  Stirkoke,  and  of  the  said  disposition  in  1719,  granted 

*  by  the  said  Lord  Glenorchy  in  favour  of  Sinclair  of 
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'  Ulbster,  to  free  and  relieve  the  pursuer  and  his  said 

*  lands  and  teinds  of  Sybsterwick  of  all  payments  of 
'  stipend  beyond  the  said  stipulated  amounts  of  L.29, 2s.  8d. 
'  Scots,  and  2  bolls  of  victual ;  and  the  pursuer  and  his 

*  said  lands  and  teinds  of  Wedderclett  and  Haustar  of  all 
'  payments  of  stipend  beyond  the  said  stipulated  amount 
'  of  L.8,  68.  8d.  Scots,  and  2  bolls  of  victual  in  all  time 

*  coming.'  There  was  then  a  conclusion  for  repetition  of 
the  whole  sums  which  the  pursuer  or  his  authors  had  paid 
over  and  above  the  amount  of  stipend  above  mentioned. 

Appearance  was  made  in  defence  to  this  action  for  the 
Marquis  and  Sir  John  Sinclair,  for  whom  it  was  pleaded — 

1.  That  the  pursuer  had  no  title  to  found  on  the  war- 
randice in  the  contract  1715,  the  same  not  having  been 
duly  transmitted  to  him. 

2.  That  any  right  of  relief  competent  under  the  said 
clause  of  warrandice  had  been  lost  by  the  negative  pre- 
scription, as  no  claim,  demand,  or  action  of  relief  had 
been  intented  for  more  than  forty  years  after  the  obligation 
had  been  incurred,  and  the  ground  of  action  had  arisen 
by  the  first  augmentation. 

3.  That,  at  all  events,  all  claim  of  relief  had  prescribed 
in  respect  to  those  augmentations  granted  and  localled 
upon  the  pursuer's  authors  more  than  forty  years  before 
the  action  was  raised. 

It  was  further  pleaded  separately  for  Sir  John  Sinclair, 
that  the  pursuer  had  no  title  to  nor  ihtcrest  in  the  con- 
tract of  sale  between  Lord  Breadalbane  and  Sinclair  of 
Ulbster  in  1719,  and  could  not  legally  found  thereon. 
In  reply,  it  was  pleaded  for  the  pursuer — 
1.  That  the  conveyance  of  the  lands  held  by  the  dis- 
poners  under  the  contract  1715  implied  a  conveyance  of 
the  clause  of  warrandice  thereof  iivHith  reference  to  the 
teinds,  and  that  the  special  assignation  to  the  contract 


364  TREATISE  OK  TBIKD8. 

itself  in  the  conveyance  of  Sybsterwick,  and  the  general 
assignation  as  to  the  other  lands,  were  su£Scient  to  trans- 
mit the  warrandice  in  it. 

2.  That  the  right  of  warrandice  itself  could  never  be 
lost  by  silence  for  forty  years  under  a  partial  eviction, 
seeing  that  the  prescription  could  not  operate  to  a  greater 
extent  until  a  further  eviction  should  take  place ;  and 

3.  That  an  allocation  under  an  interim  scheme  could 
not  be  held  as  an  eviction ;  and  that  even  as  to  augmenta- 
tions beyond  forty  years,  these  were  never  fixed  as  perma- 
nent burdens,  requiring  a  party  to  institute  an  action  in 
order  to  save  his  claim  of  relief  from  prescription. 

The  Lord  Ordinary  pronounced  an  interlocutor  in  the 
following  terms : — *  Sustains  the  title  of  the  pursuer : 
Finds  that  the  defender,  the  Marquis  of  Breadalbane,  is 
bound  to  relieve  the  pursuer  and  his  lands  and  teinds 
of  Sybsterwick,  as  libelled,  of  all  payments  of  stipend 
beyond  the  amounts  of  L.29,  2s.  8d.  Scots  money  and 
two  bolls  of  victual;  and  also  to  relieve  the  pursuer 
and  his  lands  and  teinds  of  Wedderclett  and  Hauster,  as 
libelled,  of  all  payments  of  stipend  beyond  the  amounts 
of  L.8,  6s.  8d.  Scots  money,  and  two  bolls  of  victual,  in 
all  time  coming:  But  this  with  exception  of  those 
portions  of  the  stipend  which  are  payable  by  the  pursuer 
for  his  said  lands  or  teinds  under  any  augmentation  of 
stipend  granted  forty  years  before  the  pursuer  insisted  in 
the  present  claim  of  relief ;  and  in  respect  to  the  pur- 
suer's claim  for  relief  or  repayment  of  arrears  of  stipend 
for  years  bypast,  and  in  respect  to  the  liability  of  the 
defender,  Sir  John  Sinclair,  appoints  the  parties  to  be 
further  heard.' 
The  question  then  came  before  the  Court,  who  ap- 
pointed it  to  be  argued  in  cases,  when  their  Lordships 
seemed  to  be  agreed  as  to  the  title  of  the  pursuer,  and 
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the  effectual  transmiBsion  to  him  of  the  right  granted 
in  1715 ;  but  they  doubted  as  to  the  effect  of  the  plea  of 
prescription,  and  in  the  end  they  sustained  the  pursuer's 
title,  and  decerned.  But  before  further  answer,  they  ap- 
pointed the  printed  papers  in  the  cause  to  be  laid  before 
the  other  Judges  '  for  their  opinion,  whether  and  to  what 
'  extent  the  plea  of  the  negative  prescription  is  applicable 
'  to,  and  can  be  maintained  in  defence  of,  the  present 

*  action.' 

The  other  Judges  accordingly  returned  a  unanimous 
opinion,  *  That  the  negative  prescription,  against  the 
'  obligation  on  which  this  action  is  founded,  ran  from  the 
'  date  of  each  augmentation,  and  in  reference  to  that 

*  augmentation,  and  therefore  that  the  negative  prescrip- 
'  tion  affords  a  defence  to  the  extent  of  the  augmentations 
^  granted  forty  years  before  the  pursuer  raised  the  present 

*  action  of  relief,  as  has  been  found  by  the  Lord  Ordinary.' 

And  thereupon  the  Lords  of  the  Second  Division  ex- 
pressed their  concurrence  in  that  opinion,  and  adhered  to 
the  Lord  Ordinar/s  interlocutor,  and  remitted  to  Lord 
Moncreiff  to  dispose  of  the  remaining  points  of  the  cause. 

The  case  was  then  carried  by  appeal  to  the  House  of 
Lords,  when  it  appearing  that  the  facts  had  been  imper- 
fectly ascertained,  and  no  adequate  explanation  given  of 
the  grounds  of  the  judgment,  the  following  order  was 
made  by  that  House :  'That  the  said  cause  be  remitted 
'  back  to  the  said  Second  Division  of  the  Court  of  Session 
'  in  Scotland,  to  consider  and  state  their  opinion  how  far 
'  the  obligation  of  warrandice  under  the  contract  of  1715, 
'  mentioned  in  the  appeals,  has  been  duly  transmitted  to 
'  the  pursuer,  and  to  state  the  reasons  upon  which  they 

*  came  to  any  conclusion  upon  the  subject ;  and  this 
'  House  does  not  think  fit  to  pronounce  any  judgment 
'  upon  the  said  appeals  until  the  said  Second  Division  of 
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*  the  Court  of  Session  shall  have  given  their  opinion  upon 

*  the  matter  hereby  referred  to  their  consideration ,  accord- 

*  ing  to  the  direction  of  this  order/ 

The  case  then  returned  to  the  Court  of  Session,  and  the 
Court,  in  applying  the  remit,  directed  cases  to  be  given 
in  on  the  point  stated  for  consideration ;  and  on  advising 
the  written  argument,  they  found  *  That  the  obligation  of 
warrandice  expressed  in  the  said  contract,  of  date  the  28th 
day  of  March  1715,in  so  far  as  the  same  relates  to  the  lands 
called  Sybst^rwick  or  Sybster,  and  the  teinds  thereof, 
which  lands  and  teinds,  together  with  the  said  contract, 
and  all  the  obligements  therein  expressed,  were  con- 
veyed by  dispositicm  of  date  the  6th  day  of  February 
1717,  by  Francis  Sinclair  to  John  Sinclair,  has  been  duly 
transmitted  by  the  several  conveyances  set  forth  in  the 
record  and  the  revised  cases  for  the  parties,  to  the 
pursuer  the  said  William  Home :  But  that  the  said 
obligation  of  warrandice  in  the  said  contract  1715,  in  so 
far  as  the  same  relates,  or  purports  to  relate,  to  the  lands 
called  Wedderclett  and  Hauster,  and  the  teinds  thereof, 
which  lands  and  teinds  were,  by  the  said  Francis 
Sinclair,  by  a  disposition  bearing  date  18th  day  of  May 
1710,  disponed  to  George  Sinclair,  has  not,  by  virtue  of 
the  deeds  and  documents  founded  on  in  this  process, 
been  duly  transmitted  to  the  pursuer,  the  said  William 
Home/ 

The  case  then  returned  again  to  the  House  of  Lords ; 
and  for  the  appellants,  the  trustees  of  the  late  Marquis  of 
Breadalbane,  it  was  stated,  that  as  no  new  production  of 
titles  had  been  made,  the  case  was  presented  upon  the  same 
grounds  as  before.  As  to  Wedderclett  and  Hauster,  it  was 
contended,  that  the  claims  of  exemption  were  clearly 
groundless,  in  respect  that  the  obligation  of  warrandice 
in  question  was  not  in  existence  at  the  date  of  the  titles 
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to  these  lands.  As  to  Sybster,  the  desideratum  was  to 
show,  by  some  legal  title,  that  the  obligation  of  warrandice 
had  been  conveyed  to  the  respondents.  But  no  such 
deed  had  been  produced  or  founded  on.  The  Court  had 
assumed  the  fact  of  the  transmission  of  the  obligation  on 
the  authority  of  the  assignation  to  the  writs  and  evidents  ; 
but  that  was  maintained  to  be  incompetent,  and  contra- 
dictory to  the  true  meaning  and  import  of  that  clause, 
the  effect  of  which  had  been  held  in  various  cases  to 
amount  to  no  more  than  as  being  instrumental  for  con- 
firming the  title  to  the  subjects  sold,  to  which  effect  it  was 
accordingly  limited  by  the  terms  of  the  assignation  itself.^ 
The  warrandice,  it  was  maintained,  was  merely  collateral 
to  and  separate  from  the  progress  of  writs,  and  the  special 
clause  of  relief  formed,  therefore,  no  part  of  the  respon- 
dent's titles ;  and  as  covenants  running  with  the  laud  were 
unknown  in  the  law  or  practice  of  Scotland,  the  obliga- 
tion of  relief  could  only  be  conveyed  by  a  clause  in  express 
terms,  which  the  Court  had  assumed  to  exist  without  due 
warrant. 

On  the  other  hand,  while  the  respondent  admitted  that 
there  was  no  regular  conveyance  in  his  favour  of  the 
special  obligation  contained  in  the  deed  1715,  he  main- 
tained that  the  titles  to  the  subjects  were  of  themselves 
capable  of  transmitting  the  right  to  that  obligation.  The 
purchaser,  under  the  deed  of  1715,  he  argued,  was  under 
no  personal  obligation  to  pay  stipend  except  as  possessing 
the  teinds,  and  by  the  warrandice  in  question  he  was  to 
be  freed  of  the  future  augmentations.  That  obligation 
could  benefit  no  one  but  the  possessor  of  the  teinds,  and, 
from  the  absolute  necessity  of  the  case,  the  clause  of 
relief  passed  without  special  assignation  to  the  proprietor 

1  Qraham  v.  Don,  18  Fac.  Coll.,  p.  102  ;  and  Hamilton  v,  Montgomery, 
12  S.  and  D.,  p.  849. 
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of  the  teinds,  to  which  alone  it  applied,  and  with  which  it 
was  inseparably  connected.  And  although  the  title  as  to 
Wedderclett  and  Hanster  was  somewhat  different,  yet  he 
contended  that  the  same  principle  applied  to  both  these 
cases. 

By  the  judgment  of  the  House,  the  interlocutors  of  the 
Court  of  Session  were  reversed,  and  the  defences  against 
the  action  sustained. 

The  judgment  was  delivered  by  Lord  Cottenham,  with 
accompanying  observations,  detailing  the  grounds  of  it, 
which  are  well  worthy  of  perusal.  With  regard  to  the 
two  portions  of  the  estate,  Wedderclett  and  Hauster,  his 
Lordship  refers  to  an  opinion  which  he  had  delivered  at 
the  original  hearing,  and  which,  upon  the  remit,  received 
the  unanimous  consent  of  the  Court  below ;  and  that 
opinion,  so  confirmed,  was,  that '  the  pursuer's  case  has 
'  entirely  failed  with  respect  to  these  two  portions  of  the 
'  estate.' 

Then,  with  regard  to  the  remaining  portion  of  the 
estate,  his  Lordship  referred  to  the  total  want  of  evidence 
in  support  of  the  respondent's  title.  The  statement  in 
the  summons  was,  that  John  Sinclair  of  Barrock  was 
succeeded  in  the  lands  and  teinds  of  Sybster  by  his  eldest 
son,  Alexander  Sinclair  of  Barrock,  who  afterwards  dis- 
poned them  to  his  younger  brother,  John  Sinclair  of 
Sybster ;  and  that  the  said  John  Sinclair  of  Sybster,  in 
1767,  disponed  them,  with  the  writs  and  evidents,  and 
whole  tenor  and  effect  thereof,  to  Thomas  Dunbar  of 
Westfield,  through  whom  the  pursuer  claims  right.  When 
the  case  came  to  be  investigated  in  the  Court  of  Session, 
up  to  the  moment  at  which  the  learned  Judges  delivered 
their  opinion  no  document  whatever  had  been  produced. 
It  did  not  appear  in  what  manner,  by  what  instrument, 
or  by  what  means  the  title  to  the  property  had  been 
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transmitted  from  Alexander  to  John,  or  from  John  to 
Dunbar,  and  the  opinions  of  the  learned  Judges  were 
pronounced  in  the  absence  of  any  such  documents ;  and 
other  attempts  to  recover  alleged  documents,  for  which 
purpose  the  parties  were  indulged  with  time,  turned  out 
ineffectual.  His  Lordship  then  put  it  to  the  House 
whether  it  was  possible  to  consider  that  the  pursuer  had 
so  connected  himself  with  the  contract  in  question  as  to 
entitle  him  to  sue  upon  it. 

His  Lordship  then  proceeded  to  suggest  another  view 
of  the  subject,  of  great  importance,  and  tending  to  throw 
much  light  upon  the  principles  and  practice  of  this  branch 
of  the  law. 

*  My  Lords,'  he  observes,  *  the  attempt  at  the  bar  was  to 
'  show  that  the  mere  possession  of  the  lands  carried  with 

*  it  a  nght  to  the  benefit  of  this  contract.  Now,  if  your 
'  Lordships  call  to  mind  what  the  nature  of  this  contract 
'  is,  and  what  right  it  is  that  the  plaintiff  claims  in  respect 

*  of  this  contract,  I   think  your  Lordships  will  be  of 

*  opinion  that  it  is  a  very  different  thing  indeed  from 

*  what  is  ordinarily  understood  by  the  term  "  warrandice," 

*  or  "  warranty,"  according  to  the  term  used  in  the  English 

*  law.     It  is  a  sale  by  one  party  to  another  of  the  teinds 

*  or  tithes  of  the  parish — according  to  the  law  of  Scot- 

*  land,  that  being  a  property  in  individuals,  subject  only 

*  to   have   a  portion  of  them  taken  by  the  competent 

*  authority,  for  the  purpose  of  increasing  the  stipend  of 

*  the  minister.     What,  therefore,  the  one  party  purchases 

*  from  the  other  is  the  teinds  of  the  parish  ;  the  teinds  of 

*  that  parish  being,  like  all  other  teinds,  subject  to  this 

*  liability — to  be  diminished  in  the  hands  of  the  indivi- 
'  dual,  by  being  taken  for  the  purpose  of  adding  to  the 
^  stipend  of  the  minister.     But  the  title  to  the  teinds  is 

*  not  affected  by  the  augmentation.     The  enjoyment  of 
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'  them  is  diminished  by  a  part  of  them  being  taken  by 
'  legitimate  authority  for  that  purpose.  But  there  may 
'  be  a  perfectly  good  title  to  the  teinds.  The  title  may 
'  be  free  from  all  objection,  although  a  large  portion,  or 

*  the  whole,  may  be  taken  for  the  purpose  of  being  added 
^  to  the  minister's  stipend.     The  nature  of  this  contract 

*  was  this :  The  party  selling  says,  ^'  I  sell  you  the  teinds 

*  "  of  this  parish."  The  minister's  stipend  is  now  a  certain 
'  amount,  and  I  enter  into  a  contract  with  you  to  indem- 

*  nify  you  in  the  event  of  the  minister's  stipend  being 

*  increased,  so  that  the  subject-matter  of  your  purchase 

*  shall  be  thereby  diminished.  In  that  event,  and  under 
'  those  circumstances,  I  will  then  undertake  to  repay  to 

*  you  that  which  you  may  be  compelled  to  pay  out  of 

*  your  teinds  to  the  minister  of  the  parish.  What  con- 
'  nection  has  that  with  warrandice  in  the  ordinary  sense 
'  of  the  term  ?    It  is  a  contract  perfectly  collateral  to  the 

*  subject-matter  of  the  sale.     It  is  a  contract  that,  in  a 

*  particular  event  happening  to  diminish  the  value  of  the 

*  property  sold,  the  vendor  shall  come  in  and  indemnify 
'  the  purchaser  against  the  diminution  of  income  sus- 

*  tained  by  the  exercise  of  that  legitimate  authority,  by 
'  which  part  of  the  income  arising  from  the  teinds  may 

*  be  applied  to  the  support  of  the  minister.^ 

Notwithstanding  of  this  decision,  a  similar  question  was 
raised  by  Sinclair  of  Sybster  against  the  Earl  of  Breadal- 
bane,  grounded  on  nearly  the  same  facts,  or  raising  nearly 
the  same  controversy.  It  appeared  that  in  1691  the  Earl 
of  Breadalbane  had  acquired  certain  rights  belonging  to 
the  Earl  of  Caithness.  At  that  time,  James  Sinclair  of 
Sybster  possessed  these  lands  under  a  contract  of  wadset 


1  Maitland  and  others,  Trustees  of  Lord  Breadalbane  v.  Home,  Jnriat, 
vol.  Ti.  p.  278,  vol.  vii.  p.  149 ;  and  Bellas  House  of  Lord's  Beports,  Tth 
May  1840,  2lBt  Feb.  1842,  vol.  i.  p.  1. 
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from  the  Earl  of  Caithness;  and  Lord  Breadalbane 
entered  into  a  similar  contract  with  Sinclair,  whereby, 
after  narrating  the  previous  transaction  with  the  Earl 
of  Caithness,  and  the  payment  of  an  additional  price  by 
Sinclair,  Lord  Breadalbane  disponed  the  lands  and  teinds 
of  Sybster  to  Sinclair  and  his  heirs  male,  whom  failing, 
his  heirs  whatsoever,  for  payment  of  a  certain  feu-duty. 
The  disposition  was  granted  with  consent  of  the  Earl's 
son.  Lord  Glenorchy,  and  the  Countess  of  Caithness,  his 
spouse,  and,  among  other  clauses,  contained  an  obligation 
to  infeft  the  disponee  and  his  heirs,  &c.,  and  for  that 
effect,  to  grant  and  deliver  to  them  a  valid  and  sufficient 
charter  of  feu-farm,  containing  a  precept  of  sasine  and  all 
other  needful  clauses,  and  particularly,  a  clause  of  abso- 
lute and  ample  warrandice,  binding  and  obliging  the 
disponers  and  their  heirs,  <fec.,  to  warrant,  acquit,  and  de- 
fend this  present  right  and  disposition,  charter,  and  infeft- 
ment  to  follow  thereon,  lands,  teinds,  and  others  above 
disponed,  to  be  free,  safe,  and  sure  to  the  said  James 
Sinclair  and  his  heirs,  &c.,  from  all  and  sundry  wards, 
reliefs,  nonentries,  &c.,  and  a  long  enumeration  of  casual- 
ties of  all  descriptions,  particularly  '  bygone  stents,  taxa^ 
^  tions,  impositions,  teind  duties,  ministerd  stipends,  and 
'  augmentations  thereof,  and  generally,  from  all  other 
'  perils,  burdens,  dangers,  incumbrances,  and  grounds  of 
'  eviction  whatever,  as  well  named  as  not  named/  There 
then  follows  an  exception  from  the  clause  of  warrandice, 
followed  by  a  declaration  that  '  the  teind  duties,  minis- 
'  ters'  stipends,  and  augmentations  thereof,  are  noways 
*  understood  to  be  comprehended  in  the  said  exception  ; 
'  but  the  said  Earl  and  Lord,  and  their  foresaids,  are  to 
^  relieve  the  said  James  Sinclair  and  his  foresaids  of  the 
'  same,  as  well  in  all  time  coming  as  for  bygones,  in  man- 

'  ner  above  expressed/    At  the  same  time   with  the 
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granting  of  the  above  disposition,  Lord  Breadalbane 
granted  a  charter  of  the  same  subjects  to  James  Sinclair 
and  his  heirs  male,  whom  failing,  his  heirs  whatsoever. 
This  charter  merely  contained  the  ordinary  terms  of  style 
necessary  to  vest  the  property  legally  in  the  disponees. 
But  it  did  not  contain  a  clause  of  warrandice  in  the  words 
and  terms  set  forth  in  the  previous  deed,  instead  of  which 
it  contained  an  obligation  on  the  granters  to  warrant  for 
ever  and  against  all  mortals,  the  lands,  teinds,  and  others 
above  mentioned,  to  the  said  James  Sinclair  and  his  fore- 
saids in  all  things,  and  by  all  the  forms,  equally,  and 
to  the  same  effect  as  before  written,  and  according  to 
the  tenor  of  the  said  disposition,  or  contract  of  alienation, 
with  the  foresaid  reservation  and  exception,  contract  of 
wadset  above  mentioned,  and  with  and  under  the  other 
conditions  and  provisions  therein  contained. 

Upon  this  charter  James  Sinclair  was  infeft  in  1695, 
and  his  grandson,  Alexander,  upon  his  death,  made  up  a 
title,  and  was  infeft  by  virtue  of  a  precept  of  clare  constat 
from  the  superior.  He  then  conveyed  the  subjects  to  his 
eldest  son,  Patrick  Sinclair,  who,  on  the  death  of  his 
father,  succeeded  to  the  estate,  and  on  his  own  death, 
was  succeeded  by  his  eldest  son  and  heir,  Patrick,  who 
completed  his  title  by  charter  of  confirmation  and  pre- 
cept of  clare  constat  from  the  superior,  the  former  con- 
taining a  reference  to  the  charter  of  1691,  and  a  declara- 
tion that  the  lands  and  teinds  should  be  held  under  that 
charter  and  contract  in  all  points. 

Upon  that  title  Patrick,  as  the  representative  and 
heir-male  of  James  Sinclair,  and  in  possession  of  the  sub- 
jects, brought  his  action,  in  1836,  against  Lord  Breadal- 
bane, as  representing  the  granter  of  the  charter  1691, 
setting  forth  the  various  sums  of  money  which  he  and 
his  authors  had  been  compelled  to  pay  in  name  of  aug- 
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mented  stipend,  under  decrees  of  locality,'  interim  and 
final,  and  concluding  against  the  defender  for  repayment 
in  terms  of  the  obligation  libelled,  and  for  relief  in  all 
time  coming. 

The  Lord  Ordinary,  on  hearing  the  case,  reported  it  to 
the  Second  Division,  with  a  long  explanatory  note,  ex- 
pressing his  opinion  that  the  pursuer  had  failed  to 
connect  himself  sufficiently  with  the  obligation  of  re- 
lief in  the  charter  founded  on.  The  defender  then 
reclaimed  to  the  Court,  who,  on  advising  the  case,  re- 
pelled  the  above  and  various  other  pleas  in  law  stated 
for  the  defender,  and  remitted  to  the  Lord  Ordinary  to 
proceed  further  in  the  cause. 

Lord  Breadalbane  then  carried  the  case  by  appeal  to 
the  House  of  Lords,  when  the  interlocutors  appealed  from 
were  reversed,  their  Lordships  holding  that  the  pursuer  of 
the  action  had  not  in  any  legal  form  connected  himself 
with  the  obligation  founded  on,  but  had  proceeded  upon 
the  mistaken  notion  that  appeared  to  have  prevailed  in 
Scotland,  that  an  obligation  of  relief  of  augmentation  of 
stipend,  like  a  warrandice  of  title,  passed  with  the  land 
to  singular  successors,  which  had  been  expressly  nega- 
tived in  the  previous  case  of  Home,  where  their  Lord- 
ships decided  that  an  obligation  by  a  disponer  of  lands 
to  relieve  the  disponee  of  all  future  augmentations  of  sti- 
pend does  not,  without  a  special  assignation,  pass  to  sin- 
gular successors,  while,  in  the  case  in  question,  no  special 
assignation  had  been  proved,  or  even  alleged.  But,  fur- 
ther, it  was  observed,  that  even  if  it  were  thought  that 
the  pursuer's  summons,  aided  by  his  condescendence,  could 
amount  to  an  allegation  that  he  claimed  as  heir-at-law  of 
the  grantee  of  the  obligation,  this  would  be  insufficient  to 
connect  him  with  the  obligation  in  the  contract  founded 
on,  either  as  heir  or  singular  successor.      With  that 
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opinion,  and  with  the  dissent  from  the  several  interlocu- 
tors complained  of,  the  other  judges  present  entirely  con- 
curred, and  the  judgment  was  reversed.^ 

These  important  decisions,  and  the  views  and'  explana- 
tions on  which  they  were  founded,  served  to  correct  that 
error  which  had  so  long  prevailed  in  our  law  and  prac- 
tice on  this  subject,  in  considering  every  addition  made 
to  the  burden  of  teinds,  by  an  augmentation  to  the  minis- 
ter serving  the  cure,  as  an  eviction  of  the  subject,  and  a 
clause  or  obligation  binding  a  party  in  relief  from  that 
burden  as  a  species  of  warrandice.  This  mistaken  view 
of  the  subject  was  pointed  out  by  the  Lord  President  and 
Lord  Balgray,  in  their  observations  in  the  case  of  Wilson 
V,  Agnew.  But,  although  these  learned  judges  saw  and 
described  the  true  nature  of  that  transaction  as  a  con- 
tract or  obligation  of  insurance,  they  did  not  follow  out 
that  observation  to  its  proper  result,  or  deduce  from  it 
any  practical  consequences. 

All  our  authorities  are  agreed  in  considering  the  obli- 
gation of  warrandice,  whether  express  or  implied,  as 
applicable  to  the  contract  of  sale,  and  as  importing  the 
relief  competent  to  the  purchaser  against  the  seller,  in 
the  case  of  an  eviction  of  the  subject,  partial  or  total,  by 
reason  of  a  defective  title.  But  this  is  wholly  inappli- 
cable to  the  case  of  teinds,  which  constitute  a  great  fund 
in  medio  devoted  to  national  objects,  subject, — ^no  doubt, 
to  many  different  claims,  but  to  one  overmling  claim, 
under  which  all  other  claims  may  be  swallowed  up.  The 
rights  of  the  titular  and  heritors  are  not  truly  rights  of 
property,  but  rather  a  trust  held  in  the  meantime  for 
their  benefit,  but  liable  to  be  required  from  time  to  time 
for  the  support  of  the  ecclesiastical  body  serving  the  cure 

1  Temple  Sinclair  v.  Lord  Breadalbane,   16th  January  1844;    14th 
Augnst  1846.    Jurist,  voL  xvi.  p.  186  ;  vol  xviii.  p.  626. 
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in  the  different  pariBhes  of  the  National  Ohurch.  Teinds 
are  in  this  manner  subject  to  a  double  property,  one  pro- 
perty or  trust  belonging  to  the  heritor  or  the  titular,  and 
the  other  to  the  minister  serving  the  cure ;  and  the  minis- 
ter's right,  though  contingent,  forms  a  real  burden  on  that 
of  the  titular  or  the  heritor,  and  all  acquiring  right  from 
them ;  and  into  whatever  hands  the  teinds  may  pass,  the 
minister's  right  follows,  and  adheres  to  them  as  an  inse- 
parable burden. 

When,  therefore,  the  minister,  by  due  order  of  law, 
obtains  an  augmentation  of  his  stipend  from  the  teinds, 
this  can  in  no  sense  be  justly  termed  an  eviction  of  any- 
thing sold,  or  an  acquisition  by  the  minister  of  anything 
to  which  he  has  no  right,  seeing  the  minister  has  the  same 
legal  right  to  what  he  thus  acquires,  as  the  titular  or  the 
heritor  have  to  what  they  are  allowed  to  retain ;  and  what 
is  incorrectly  termed  an  eviction,  is  truly  nothing  more 
than  the  lawful  exercise  by  a  co-proprietor  of  his  un- 
doubted legal  title,  which,  instead  of  being  in  any  way 
defective,  is,  after  all,  though  contingent  and  illiquid, 
confessedly  paramount  to  that  of  the  heritor  or  the  titular, 
and,  if  circumstances  require  it,  may  sweep  away  the 
whole  fund  from  them  both. 

The  notion  of  an  augmentation  being  to  be  considered 
an  eviction,  and  of  an  obligation  of  relief  being  to  be 
treated  as  a  species  of  warrandice,  and  so  strictly  con- 
strued, has  occasioned  much  of  that  opposition  of  opinion 
and  contrariety  of  decision  which  is  found  to  distinguish 
this  department  of  our  practice.  For  an  augmentation  of 
stipend  being  a  proceeding  of  an  alimentary  nature  for 
the  benefit  of  a  class  of  men  whom  the  law  considers  as 
devoted  to  important  public  duties,  and  awarded  by  a 
competent  court,  after  the  fullest  attention  to  all  the  cir- 
cumstances affecting  the  case,  and  an  ample  hearing  of 
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all  concerned,  is  clearly  entitled  to  the  most  favoorable 
construction.  And  when  one  heritor  or  titular  disposes 
of  his  teinds,  and  takes  the  purchaser  bound  to  relieve 
him  of  all  burdens  affecting,  or  that  may  affect  them,  such 
an  agreement  ought  to  be  construed  and  dealt  with  in  the 
same  spirit ;  and  although  it  cannot  be  binding  on  the 
minister,  or  deprive  him  of  his  recourse  upon  the  teinds, 
yet  when  it  is  adopted  and  approved  of  by  him,  acting 
for  himself  and  his  successors  in  the  benefice  in  all  future 
time,  he  is  surely  entitled  to  have  it  fairly  and  liberally 
dealt  with.  To  scan  and  criticise  such  a  document,  to 
weigh  and  measure  the  words  of  it,  or  to  disregard  the 
obvious  meaning  of  general  terms,  and  to  require  special 
names  and  precise  definitions,  as  if  it  were  a  question  of 
strict  contract,  or  an  indictment  of  life  and  death,  is 
thought  to  be  adverse  to  every  equitable  rule  of  construc- 
tion. It  may,  however,  be  observed,  that  this  practice, 
which  formerly  prevailed  to  an  unreasonable  degree,  had 
begun  to  disappear  before  the  late  judgment  of  the  House 
of  Lords  in  the  two  cases  above  referred  to ;  and  it  is 
hoped  that  these  decisions,  and  the  important  grounds  on 
which  they  proceeded,  may  tend  to  more  enlightened 
views  in  this  branch  of  our  law. 

But  the  cases  which  have  occurred  since  the  date  of 
these  decisions  of  the  Court  of  last  resort  have  not  in- 
volved any  question  as  to  the  sufficiency  of  the  obligation 
of  relief,  or  the  particular  terms  by  which  it  may  be  con- 
stituted; and  the  controversy  between  the  parties  has 
taken  a  different  direction,  and  run  into  other  but  no  less 
important  grounds  of  objection.  In  the  first  case  of  this 
kind,  it  appeared  that  a  superior  of  certain^lands  had,  in 
1737,  granted  a  feu-charter  in  favour  of  a  vassal,  whereby 
he  conveyed  to  him  the  lands  and  teinds  for  a  feu-duty 
of  five  merks  Scots,  with  an  express  obligation,  whereby 
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he  became  bound  to  warrant,  acquit,  and  defend  the  feu- 
right  from  inter  alia  '  teinds  great  and  small,  and  all 
^  future  augmentations  of  minister's  stipend  that  might 
^  affect  the  tithes  above  disponed/ 

The  vassal  conveyed  the  subjects  to  a  disponee,  who 
obtained  a  charter  of  confirmation  from  the  superior, 
which  narrates  and  confirms  the  original  charter  '  in 
^  the  haill  heads,  articles,  clauses,  tenor,  and  contents 
thereof,'  declaring  this  general  confirmation  to  be  as 
valid  and  effectual,  to  all  intents  and  purposes,  as  if 
the  said  charter  and  instrument  of  sasine  had  been 
verbatim  inserted. 

In  this  charter  the  obligation  as  to  relief  of  augmenta- 
tions was  not  repeated,  and  the  vassal  was  taken  bound 
to  relieve  the  superior  'from  payment  of  all  minister's 
*  stipend.' 

In  1798  the  lands  and  teinds,  after  passing  through  a 
variety  of  singular  successors,  none  of  whom  entered  with 
the  superior,  came  by  progress  to  an  ancestor  of  the  pur- 
suer, and  ultimately,  by  succession,  to  the  pursuer  himself. 
Prior  to  that  event,  and  in  1815,  a  charter  of  resigna- 
tion and  confirmation  had  been  obtained  by  the  pur- 
suer's mother  and  her  sister  as  heirs  portioners,  in  which 
the  clause  of  relief  against  augmentations,  contained  in 
the  original  charter,  was  omitted  to  be  inserted,  and  no 
mention  was  made  of  that  original  charter,  which  last  cir- 
cumstance had  also  occurred  in  a  previous  charter,  but 
the  vassal  was  taken  bound  to  relieve  the  superior  from 
all  minister's  stipend. 

Various  augmentations  took  place  subsequent  to  the 
date  of  the  original  charter ;  and  an  action  was  brought 
by  the  vassal  against  the  superior,  in  terms  of  his  obliga- 
tion for  relief  of  these  augmentations  since  the  year  1801. 
The  Court  had  no  doubt  as  to  the  binding  effect  of  the 
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clause  of  relief,  holding  it  to  be  conceived  in  comprehen- 
sive terms,  and  by  a  clear  and  express  phraseology.  They 
farther  considered  that  the  obligation  could  not  be  viewed 
as  discharged  by  the  omission  to  repeat  it  in  succeeding 
charters,  which,  at  the  same  time  that  they  took  the 
vassal  bound  to  pay  all  minister's  stipend,  expressly  con- 
firmed the  original  charter  in  all  its  clauses,  articles,  and 
contents.  The  defence  founded  on  the  positive  prescrip- 
tion was  repelled  as  inapplicable  ;  and  as  to  the  negative 
prescription,  reference  was  made  to  the  case  of  Home,  in 
which  the  Court  here  held  that  it  did  not  run  against  the 
obligation  itself,  but  only  against  each  augmentation,  and 
could  only  arise  at  a  distance  of  forty  years  thereafter. 
It  was  further  considered  by  some  of  the  judges  that  the 
case  of  Home  differed  from  the  one  before  them,  in  re- 
spect that  the  contract  and  obligation  in  the  case  with 
which  they  were  dealing  lay  between  the  superior  and 
the  vassal,  which  was  not  the  fact  in  Home's  case. 

The  rubric  of  the  decision  bears,  that  the  obligation 
was  held  to  be  sufficiently  transferred  in  favour  of  a  sin- 
gular successor  in  the  lands,  by  a  general  assignation  of 
the  writs  and  evidents,  and  whole  clauses  thereof;  but  ob* 
served  that  it  was  not  necessary  to  decide  that  point,  this 
being  an  obligation  between  superior  and  vassal  which  did 
not  require  assignation,  but  passed  with  the  lands.  That 
circumstance,  however,  seems  to  have  been  afterwards  con- 
sidered of  more  importance  than  is  attached  to  it  in  this 
remark  ;  and  one  of  the  judges,  after  observing  as  to  the 
case  of  Home,  that  a  special  assignation  to  the  obligation 
of  relief  might  be  necessary  in  that  case,  where  it  did  not 
run  with  the  lands,  and  where  the  parties  were  no  way 
connected  by  any  privity  of  contract,  but  that  in  the  case 
before  the  Court,  the  superior  had  feued  out  the  lands, 
and  made  the  obligation  of  relief  a  part  of  his  obligation 
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as  superior,  so  that  when  the  vassal  came  to  sell  he  must 
be  held  to  have  substituted  the  purchaser  for  himself  in 
that  original  contract,  and  thus  brought  every  subsequent 
acquirer  in  direct  connection  with  the  superior,  in  rela- 
tion to  the  obligation  of  relief.  His  Lordship  thought 
there  was  good  ground  for  holding  that  such  an  obligation 
would  go  with  the  lands,  and  that  the  purchaser  would  be 
entitled  to  insist  that  the  superior  should  repeat  it  in  any 
new  charter.^  The  Lord  Ordinary  repelled  the  defences, 
and  decerned  in  terms  of  the  libel;  and  the  Court  adhered. 

Whatever  may  be  thought  of  this  decision,  particularly 
as  founded  on  the  general  assignation  to  the  writs  and 
evidents  as  a  sufficient  transference  of  the  obligation  to 
the  pursuer,  there  can  be  no  doubt  of  the  great  im- 
portance of  that  view  which  was  taken  by  the  Lord  Presi- 
dent and  Lord  FuUerton,  as  to  the  legal  effect  and  con- 
sequences of  the  relation  of  superior  and  vassal  subsisting 
between  the  parties,  and  which  became  one  of  the  chief 
points  agitated  in  some  of  the  subsequent  cases.  The 
first  of  these  in  the  order  of  time,  although  not  involving 
any  question  as  to  the  relation  of  superior  and  vassal,  is 
the  case  of  Spottiswood,  in  which  it  appears  that  by  dis- 
position in  1726,  Andrew  Kerr,  younger  of  Morriston, 
patron  and  titular  of  the  teinds  of  the  parish  of  Leger- 
wood,  and  heritable  proprietor  of  the  lands,  with  consent  of 
his  father,  Andrew  Eerr,  elder,  and  others,  sold  and  dis- 
poned to  Alexander  Hay,  and  his  heirs  and  assignees,  the 
lands  of  Dods,  with  the  mill,  mill-lands,  &c.,  together  with 
the  tithes,  both  great  and  small,  parsonage  and  vicarage, 
&c.,  with  all  right,  title,  &c.,  and  (hat  as  for  the  principal. 

'  And  also  all  and  haill  the  lands  of  Snook,  and  teinds 
*  thereof,  in  the  parish  of  Lennell  and  shire  of  Berwick,  in 
'  special  and  real  warrandice  and  security  of  the  said 

^  Lennox  9.  Hamilton,  14th  July  1848,  Dunlop,  vol.  v.  p.  1859. 
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'  principal  lands/  So  that  if  it  shonld  happen  the  said 
lands  of  Dods,  &c.,  and  teinds  to  be  evicted  from  the  said 
A.  Hay,  or  be  disturbed  in  his  possession  thereof,  then  he 
or  they  should  have  full  and  free  access  and  ingress  to  the 
said  lands  of  Snook,  and  others  disponed  in  warrandice,  to 
be  peaceably  possessed  and  used  by  them  according  to  the 
said  eviction  or  perturbation  when  they  should  happen. 
Which  lands  and  others,  principal  and  warrandice,  with 
the  tithes  and  pertinents,  the  disponers  bound  themselves 
and  their  heirs,  &c.,  to  warrant,  <tc.,  to  be  good,  valid, 
and  sufficient  to  the  said  A.  Hay  and  his  heirs,  &c.,  from 
all  and  sundry  wards,  reliefs,  nonentries,  <bc.,  &c.,  ^., 
'  ministers'  stipends,  schoolmaster's  fees,  and  augmenta- 
'  tions  thereof,  tithe  duties  and  annuities  of  tithes,  and 
*  generally  from  all  other  perils,  dangers,  burdens,  evic- 
'  tions,  &c.,  &c.,  named  or  not  named,  bygone,  present, 
'  or  to  come,  at  all  hands  and  against  all  deadly/ 

Alexander  Hay  resigned  the  above  lands  and  teinds, 
Ac,  reserving  his  own  life-rent  in  favour  of  Thomas  Hay, 
his  eldest  son,  who,  in  1733,  made  up  his  title  by  a  crown 
charter  of  resignation  and  infeftment,  whereby  the  dis- 
position of  1726  was  confirmed  in  the  whole  heads,  &c., 
thereof. 

In  1746  Thomas  Hay  disponed  to  A.  Hay,  the  second, 
his  eldest  son,  and  his  heirs  male,  inter  aZta,  the  said  lands 
of  Dods  with  the  teinds,  &c.,  for  principal,  and  the  lands 
of  Snook  with  the  teinds,  Ac,  in  real  warrandice. 

This  disposition  contained  a  clause,  assigning,  transfer- 
ring, and  disponing  to  the  said  A.  Hay  and  his  heirs,  Ac, 
'  The  haill  writs,  evidents,  rights,  titles,  and  securities, 
'  old  and  new,  of  and  concerning  the  said  lands,  barony, 
'  and  others,  made,  granted,  or  conceived  in  favour  of  me 
'  or  my  authors  with  the  several  charters,  apprisings, 
'  adjudications,  dispositions,  and  conveyances  thereof,  and 
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'  the  procuratories  of  resignation,  precepts  of  sasine,  and 
'  haill  other  clauses  therein  contained/ 

In  1786  this  Alexander  Hay,  by  disposition  proceeding  on 
a  minute  of  sale,  sold  and  disponed  to  John  Spottiswood, 
jun.  of  Spottiswood,  his  heirs  and  assignees,  <fcc.,  inter  alia — 

The  lands  of  Dods,  with  the  mill,  mill-lands,  Ac,  with 
teinds,  parsonage,  great  and  small,  parsonage  and  vicar- 
age, together  with  all  right,  title,  &c. 

The  disposition  contained  a  clause  whereby  the  grantor 
assigned,  transferred,  and  disponed  in  favour  of  the  dis- 
ponee,  the  haill  writs,  titles,  and  securities  in  the  same 
terms  nearly  with  the  similar  clause  in  favour  of  himself, 
and  particularly  without  prejudice  to  the  generality ;  the 
disposition  of  1746  of  the  said  lands  of  Dods,  with  the 
mill,  &c.,  granted  by  Thomas  Hay  to  Alexander,  the 
second,  '  with  the  whole  clauses,  tenor,  and  contents  of 
'  the  said  writ«  and  evidents  generally,  and  particularly 
*•  before  assigned  in  so  far  as  concerns  the  said  lands,  mill, 
'  mill-lands,  mulctures,  sucken  and  sequels  teinds,  and 
'  others  before  disponed,  with  all  action  and  execution 
'  competent  to  follow  thereupon/ 

Along  with  the  disposition,  A.  Hay,  the  second, 
delivered  up  to  John  Spottiswood  the  disposition  contain- 
ing the  clause  of  warrandice  first  above  mentioned,  and 
certain  numbers  of  an  inventory  of  writs  of  the  lands  above 
disponed,  and  others  signed  by  the  said  John  Spottiswood, 
elder  and  younger,  as  relative  to  the  foresaid  minute  of  sale. 

In  1810  John  Spottiswood,  the  third,  served  himself 
heir  in  general  to  his  father,  and  completed  his  title  to 
the  lands  of  Dods,  teinds,  &c.,  by  a  sasine  on  a  crown 
charter  of  resignation,  proceeding  on  the  procuratory  con- 
tained in  the  disposition  by  A.  Hay  to  his  father. 

It  appeared  that  Andrew  Kerr,  elder  of  Morriston,  one 
of  the  grantors  of  the  disposition  of  1726,  had,  in  1713, 
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executed  an  entaU  of  his  lands  of'  Morriston,  Dods,  and 
others,  in  favour  of  Andrew  Kerr,  Jan.,  who  was  the  other 
granter  of  that  disposition,  and  a  series  of  heirs,  one  of 
whom,  Henry  Eerr  Seymer,  having  succeeded  under  the 
entail,  made  up  titles  as  heir  of  taillie  and  provision. 

In  the  meantime,  the  minister  of  the  parish  of  Leger- 
wood  having  obtained  an  augmentation  of  his  stipend, 
some  difficulty  occurred  in  adjusting  the  locality,  not  only 
with  reference  to  that  augmentation,  but  to  other  previous 
augmentations,  three  of  which  had  been  obtained  by  the 
minister,  the  last  dated  in  1818,  whereby  the  stipend  had 
been  raised  to  an  amount  greatly  exceeding  what  was 
formerly  payable. 

In  that  situation  appearance  was  made  for  Mr  Spottia- 
wood  in  the  locality,  who  brought  forward  a  claim  against 
Mr  Seymer,  the  heir  of  tailzie,  and  provision  in  the  deed 
of  1713,  contending  that  as  Mr  Seymer  had  a  sufficiency 
of  teinds  of  his  own  lands  on  which  to  allocate  the 
previous  augmentations,  as  well  as  that  granted  in  the 
depending  process,  he,  Mr  Seymer,  was  bound  to  restore 
those  portions  of  Mr  Spottiswood's  teinds  carried  off  by 
augmentations  formerly  granted ;  and  further,  to  exempt 
and  free  him  from  the  augmentation  subsequently 
awarded.  To  this  it  was  replied  for  Mr  Seymer,  that  the 
obligation  founded  on  had  not  been  duly  transmitted  to 
Mr  Spottiswood,  and  that  he  had  no  right  or  title  to  de- 
mand implement  thereof.  The  debate  on  this  point  being 
advised  by  the  Lord  Ordinary,  his  Lordship  pronounced 
a  long  special  interlocutor,  detailing  the  various  titles 
founded  on,  and  referring  particularly  to  the  strong  terms 
of  the  assignations  to  the  writs  and  evidents,  and  the 
completion  of  Mr  Spottiswood's  title  to  the  lands  and 
others  by  general  service  to  his  father,  John  Spottiswood, 
and  crown  charter,  proceeding  on  the  procuratory  con- 
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tained  in  the  disposition  of  16th  November  1786,  whereby 
the  said  John  Spottiswood,  now  of  Spottiswood,  is  fully 
Tested  in  all  right  to  the  said  lands  of  Dods,  and  teinds 
thereof,  and  to  the  clause  of  warrandice  and  obligation  of 
relief  from  augmentation,  contained  in  the  foresaid  first 
mentioned  disposition  of  8th  January  and  23d  February 
1726,  granted  by  the  said  Andrew  Kerr.  Therefore  his 
Lordsliip  repelled  the  pleas  of  the  respondent,  and  found 
the  said  John  Spottiswood  entitled  to  relief  accordingly, 
and  appointed  the  case  to  be  enrolled  with  a  view  of  giving 
effect  to  the  above  judgment,  the  grounds  of  which  were 
more  fully  explained  in  a  long  note. 

The  case  was  then  brought  under  consideration  of  the 
Court  by  a  reclaiming  note,  on  which  the  parties  were 
fully  heard  and  some  further  pleading  took  place ;  and 
finally  the  Court  sustained  the  plea  for  Mr  Seymer, 
altered  the  judgment  of  the  Lord  Ordinary,  and  remitted 
to  his  Lordship  to  proceed  in  the  locality. 

On  this  occasion  there  occurred  some  difference  of 
opinion  on  the  bench,  one  judge  being  for  adhering  to 
the  Lord  Ordinary's  interlocutor  in  opposition  to  the  re- 
maining three  by  whom  it  was  altered.  The  reasoning 
of  the  majority  appears  clearly  to  proceed  upon  the  only 
sound  conclusion  that  could  be  adopted,  having  respect 
to  the  views  disclosed  in  the  judgments  of  the  House 
of  Lords,  in  the  cases  of  Home  and  Sinclair.  They 
held  that  the  obligation  in  question  being  merely  per- 
sonal, and  not  rendered  real  by  any  union  with  the  lands, 
could  not  be  held  as  in  any  way  incorporated  with 
the  lands,  so  as  to  run  with  them,  according  to  that 
expressive  phrase  of  the  English  law.  There  is  no  legal 
implication  by  which  it  is  held  as  embodied  with  or 
forming  part  or  parcel  of  the  lands,  and  so  it  is  only  trans- 
missible by  a  specific  conveyance ;  and  where  there  occurs 
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a  series  or  chain  of  conveyances,  it  requires  to  be  so 
carried  forward  at  each  interval.  It  is  observed  in  the 
opinion  of  one  of  the  judges :  *  The  difficulty  I  have  in 
this  case  is  to  find  consistently  with  the  judgment  of  the 
House  of  Lords,  that  this  right  ever  came  to  be  vested  in 
Thomas  Hay.  The  right  was  in  Alexander  Hay,  the  first ; 
and  though  Thomas  Hay  was  his  eldest  son,  his  title  rests 
entirely  on  the  resignation,  which,  in  the  view  taken  by 
the  House  of  Lords,  as  I  read  the  judgments  in  the  cases 
of  Home  and  Sinclair,  could  not  transmit  this  right.  The 
right,  according  to  these  judgments,  does  not  ran  with  the 
lands  or  feudal  subjects  necessarily,  but  requires  a  con- 
veyance. But  this  mode  of  making  up  the  title  by 
resignation,  that  transmits  or  transfers  the  feudal  sub- 
jects resigned,  does  not  carry  the  claim  of  relief.  It  does 
not  deal  with  it  at  all.  This  breach  in  the  link  puts  the 
case  very  much  in  the  same  position  as  the  defective 
link  in  the  title  of  Alexander  Sinclair,  in  the  case  of 
Sinclair  v,  Breadalbane ;'  and  afterwards,  *  I  think  the 
claim  of  Spottiswood  is  defective  by  reason  of  the  breach 
of  that  link.' 

The  other  judges  concurred  in  these  views,  holding 
that  the  decisions  of  the  House  of  Lords  were  authorita- 
tive and  binding  on  them,  and  were  in  themselves  just 
and  well-founded  ;  that  although  the  obligations  of  relief 
from  future  augmentations  had  been  long  in  our  practice, 
and  even  in  judicial  language,  described  and  dealt  with  as 
a  species  of  warrandice,  it  had  been  determined  beyond 
the  reach  of  challenge  by  the  above  decisions,  that  such 
an  obligation  was  a  mere  personal  contract,  which  differed 
from  warrandice  so  essentially  as  materially  to  affect  its 
mode  of  transmission  ;  and,  finally,  that  the  contrary  doc- 
trine, which  had  so  long  prevailed  in  our  practice,  was  a 
common  error  which  had  now  been  corrected. 
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Some  remarks  were  made  on  this  occasion  as  to  the 
effect  of  the  general  assignation  to  the  writs  and  evidents 
inserted  in  certain  of  the  previous  conveyances ;  and  it 
being  acknowledged  that,  in  virtue  of  the  decisions  in  the 
House  of  Lords,  the  obligation  of  relief  does  not  run  with 
the  lands,  nor  pass  by  any  legal  implication  of  transmis- 
sion, but  requires  to  be  specially  assigned,  it  seemed  to 
be  made  a  question  whether,  under  these  general  assig- 
nations to  the  writs  and  evidents,  and  whole  clauses  and 
contents  thereof,  the  obligation  of  relief  being  one  of 
these  clauses,  might  not  be  held  as  thereby  carried  to  the 
assignee. 

But,  in  the  first  place,  that  question  was  expressly  de- 
cided in  the  negative,  in  the  case  of  Graham  v.  Dou,^  and 
more  lately  confirmed  in  that  of  Hamilton  v.  Montgomery,^ 
and  by  the  conclusive  observations  of  Lord  Glenlee  in  that 
case.' 

2.  Besides  that  weighty  authority  to  the  limited  effect 
of  an  assignation  to  writs  and  evidents,  when  forming  a 
clause  in  some  other  and  separate  conveyance,  as  con- 
ferring no  further  right  to  those  writs  and  evidents  than 
the  power  of  using  them  for  the  auxiliary  purpose  of 
supporting  or  defending  the  principal  right  conveyed, 
it  may  be  further  observed  that,  according  to  the  nature 
of  the  thing,  and  by  our  law  and  practice,  an  assignation, 
which  is  the  appropriate  form  of  conveying  moveable 
rights,  ought  in  express  and  substantive  terms  to  specify 
the  right,  debt,  or  subject  intended  to  be  assigned ;  and 
thereafter  to  assign  the  same  according  to  the  known  form 
used  for  that  purpose.  An  assignation  to  other  assig- 
nations, or  other  deeds,  cannot  in  reason  carry  right  to 

>  Fac.  Col.,  15tb  Dec.  1814. 

>  28tb  Jan.  1884  ;  Shaw,  toI.  xii.  p.  849. 
^  Shaw's  Reports,  vol.  xii.  p.  358. 
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the  subjects  conveyed  by  these  deeds,  while  the  subjects 
themselves  are  in  no  way,  and  by  no  form  of  word  or 
deed,  conveyed  to  the  assignee ;  and  therefore  such  a 
conveyance  can  mean  nothing  but  to  give  right  to  the  sub- 
sidiary use  of  the  deeds  for  the  purpose  above-mentioned. 
Our  law  encourages  the  free  commerce  and  transmission  of 
all  patrimonial  rights,  whatever  may  be  their  legal  cha- 
racter, whether  lands,  or  moveables,  or  debts,  or  jura 
incorporalia,  such  as  a  jus  crediti,  or  spea  succeasumiSy  or 
obligation  of  relief  from  burdens.  But  in  all  cases  it  is 
essential  that  the  deed  of  conveyance,  whether  disposition 
or  assignment,  shall  specify  and  describe  the  subject  itself 
intended  to  be  transferred,  whatever  it  may  be,  and 
thereupon  transfer  the  same  by  the  known  legal  forms 
applicable  to  that  case.  But  where  the  deed  of  conveyance 
describes  nothing  as  meant  to  be  conveyed,  and  conveys 
nothing  but  a  general  right  to  other  deeds  without  refer- 
ence to  any  subject  conveyed  by  them,  it  is  plain  that  it 
can  convey  nothing  but  a  right  to  use  these  deeds  for  the 
limited  purpose  already  stated.  It  seemed  to  be^  thought 
in  some  of  the  deliberations  that  took  place  in  the  con- 
sideration of  this  case,  that  there  might  be  some  difficulty 
in  transferring  the  obligation  in  question  by  assignment ; 
but  it  is  humbly  thought  there  could  have  been  no  founda- 
tion for  such  a  doubt,  as,  according  to  our  ancient  form 
and  style  of  assignment,  the  grantor  of  the  deed  had  only 
to  employ  the  familiar  form  of  nominating  and  appointing 
the  grantee  his  lawful  cessioner  and  assignee  in  and  to  all 
claim  of  indemnity  or  right  of  relief  from  the  payment 
of  teinds  or  from  augmentations  competent  to  him  against 
the  debtor  in  the  original  obligation,  as  contained  in  and 
constituted  by  such  a  deed,  together  with  the  deed  itself, 
whole  clauses  and  contents  thereof,  with  all  that  had  fol- 
lowed or  was  competent  to  follow  thereon,  with  full  power 
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to  ask,  crave,  demand,  and  sue  for,  and  by  all  lawful  means 
enforce  due  payment  or  implement  of  the  said  obligation 
as  accords,  with  other  usual  clauses  in  deeds  of  assignment. 
It  may  be  here  observed,  that  such  an  express  assignment 
was  all  that  the  House  of  Lords  required  as  evidence  of 
the  due  transmission  of  the  obligation  in  question. 

This  case  was  followed  by  two  others,  involving  similar 
questions,  but  in  which  the  claim  of  relief  was  opposed  upon 
different  grounds,  and  followed  with  a  different  result. 

The  first  of  these  regarded  an  action  by  Sir  William 
Drummond  Stewart,  with  consent  of  Mr  Kellie  M'Callum 
for  his  interest,  against  the  Marquis  of  Montrose,  the 
object  of  which  was  to  enforce  against  the  defender  an 
obligation  of  relief  from  augmentations  of  stipend  con- 
tained in  a  feu-contract  granted  by  the  defender.  There 
was  no  question  between  the  parties  as  to  the  terms  or 
import  of  the  obligation,  which  was  admitted  to  be  ex- 
pressed in  terms  apt  and  effectual  for  protecting  the 
grantees  from  all  ministers'  stipends,  future  augmenta- 
tions, annuities,  and  other  burdens  imposed,  or  to  be  im- 
posed on  the  teinds.  But  the  defender  denied  that  the 
obligation  had  been  properly  transmitted  to  the  pursuers 
under  the  titles  by  which  they  acquired  the  lands. 

It  becomes  therefore  necessary  to  state  the  terms  of 
these : — 

On  Ist  February  1705,  James  Marquis  of  Montrose, 
entered  into  a  feu-contract,  by  which  he  feued  the  lands 
of  Braco  to  David  Graham  in  liferent,  and  to  James 
Graham,  his  son,  and  a  certain  series  of  heirs  in  fee,  whom 
failing,  to  the  said  David  Graham,  his  heirs  and  assig- 
nees whomsoever. 

The  feu-contract  contained  a  clause  of  relief,  stating 

that  in  regard  the  said  David  Graham  had  paid  as  great  a 

price  for  the  teinds,  parsonage,  and  vicarage,  as  for  the 
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Btock  of  the  said  lands,  therefore  the  Marquis  bound  and 
obliged  himself,  and  his  foresaids,  '  to  warrant  the  said 
'  teinds,  parsonage  and  vicarage,  above  disponed,  to  be 

*  free,  safe,  and  sure  to  the  said  Mr  David  Graham,  and 
'  his  said  son,  and  his  foresaids,  from  all  ministers'  sti- 
'  pends,    future    augmentations,     annuities,    and    other 

*  burdens  imposed,  or  to  be  imposed  on  the  said  teinds/ 

Under  the  above  feu-contract,  and  on  23d  May  1705, 
David  and  James  Graham  were  infeft  for  their  respective 
rights  of  liferent  and  fee. 

Tn  this  manner  James  Graham,  as  fiar  under  the  feu- 
contract,  acquired  full  right  to  the  lands  and  teinds,  and 
was  also  vested  with  the  obligation  of  relief  against  future 
augmentations.  This  was  the  state  of  matters  in  1705. 
But  James  Graham  having  contracted  debts,  three  of  his 
creditors  led  separate  adjudications  against  him  in  1719 
and  1720,  of  the  lands  and  teinds  of  Sraco,  to  which 
three  adjudications  Mungo  Graham  of  Gorthy  acquired 
right  by  dispositions  and  assignations  from  the  creditors, 
whereupon  he  obtained  a  charter  of  adjudication  from 
the  superior,  and  was  infeft  in  1745,  as  was  stated. 

In  1748  Mungo  Graham  conveyed  the  lands  and  teinds 
of  Braco  to  General  David  Graham,  the  eldest  son  of  the 
deceased  James  Graham,  the  fiar  in  the  original  feu-con- 
tract of  1705.  In  virtue  of  that  conveyance,  General 
Graham  obtained  a  charter  of  resignation  from  the 
superior,  under  which,  in  1765,  he  was  infeft.  And  be- 
sides that  title  founded  on  the  adjudications.  General 
David,  as  heir  to  his  father,  James  Graham,  obtained 
from  the  superior  a  precept  of  clave  constat,  upon  which, 
in  1797,  he  was  infeft  in  the  lands  and  teinds  of  Braco. 

Upon  General  Graham's  death,  certain  testamentary 
trustees  whom  he  had  appointed  sold  the  lands  and  teinds 
of  Braco  to  James  Masterton. 
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The  disposition  to  Masterton  contained  an  assignation 
to  the  writs  and  evidents  in  the  following  terms :  *  And 
in  order  that  the  said  James  Masterton  and  his  fore- 
saids may  obtain  themselves  infeft  and  seized  in  the 
said  lands,  and  others  above  disponed,  with  the  perti- 
nents, we  hereby  make,  constitute,  and  ordain  him  and 
his  foresaids,  our  cessioners  and  assignees,  not  only  in 
and  to  the  whole  writings,  rights,  titles,  and  securities, 
old  as  well  as  new,  of  and  concerning  the  said  subjects, 
made,  granted,  and  conceived  in  favour  of  us,  or  the 
said  David  Graham,  his  authors  and  predecessors,  and 
particularly  without  prejudice  to  the  generality  foresaid, 
in  and  to  the  said  trust  disposition,  by  the  said  David 
Graham,  in  favour  of  us,  and  certain  other  trustees 
therein  named,  with  the  procuratory  of  resignation  and 
precept  of  sasine,  so  far  as  relates  to  the  subjects  hereby 
disponed,  and  whole  other  clauses  therein  contained ; 
that  in  virtue  thereof,  and  of  the  procuratory  of  resigna- 
tion, or  precept  of  sasine  therein  contained,  and  hitherto 
unexecuted,  the  said  James  Masterton  and  his  foresaids 
may  be  infeft  and  seized  in  the  subjects  above  disponed/ 
By  the  said  disposition  the  grant.ers  thereof  became 
bound  to  relieve  Mastertcm  of  minister's  stipend,  and 
other  public  burdens,  prior  to  his  entry  at  Martinmas 
1800,  he  and  his  successors  being  bound  to  bear  these 
burdens  in  all  time  thereafter. 

In  1848  the  lands  and  teinds  came  by  progress  to  the 
late  George  Drummond  Stewart,  and  ultimately  to  the 
pursuers  of  this  action,  after  passing  through  a  variety  of 
singular  successors. 

It  may  be  here  observed  that  none  of  the  charters,  or 
precepts,  granted  by  the  superior  after  the  date  of  the  feu- 
contract  in  1705,  made  any  reference  to  the  obligation  to 
relieve  the  vassal  of  augmentations  of  stipend,  nor  did  any 
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specific  mention  of  that  obligation  occur  in  any  of  the 
conveyances  granted  in  the  course  of  the  numerous  trans- 
missions of  the  property  to  singular  successors ;  and  finally, 
when  the  lands  were  sold,  the  purchaser  was  taken  bound, 
as  has  been  stated,  to  pay  the  minister's  stipend,  and 
other  public  burdens,  from  the  date  of  his  entry,  without 
reference  to  any  claim  of  relief  against  the  superior. 

It  was  under  these  circumstances  that  various  aug- 
mentations of  stipend  were  awarded  to  the  minister  for 
the  time,  portions  of  which  were  allocated  upon  the 
teinds  of  Braco.  This  took  place  in  the  course  of  the 
following  years,— viz.,  1729,  1792, 1806,  1826,  and  1846. 

It  was  not  exactly  ascertained  in  the  proceedings 
whether  the  augmented  stipends  prior  to  1800  were  paid 
by  the  proprietors  of  the  lands,  without  seeking  relief 
from  the  superior,  but  it  was  held  to  be  admitted  that 
during  the  period  from  1800  to  1845,  the  augmented  sti- 
pends were  paid  by  the  defender,  the  Duke  of  Montrose, 
and  his  father,  either  to  the  proprietors  of  Braco,  or  to 
the  minister  of  the  parish,  but  it  was  alleged  that  this 
was  done  in  ignorance  of  their  legal  rights,  and  vnthout 
inquiry  into  the  title  of  the  proprietors  of  Braco  to  de- 
mand such  payment. 

The  pursuers,  now  founding  on  the  obligation  of  relief 
contained  in  the  original  feu-contract,  raised  this  action 
to  enforce  their  relief,  and  concluded  to  be  relieved  ac- 
cordingly from  all  payments  made  by  them  since  1845,  on 
account  of  these  augmentations. 

In  defence  to  the  action,  it  was  maintained  that  the 
pursuers  had  no  title  or  right  to  insist  for  implement  of 
the  clause  of  relief  contained  in  the  feu-contract  of  1705, 
in  support  of  which  plea  they  referred  to  the  cases  of 
Maitland  v.  Home  and  others,  and  Breadalbane  v, 
Sinclair,  as  decided  in  the  House  of  Lords,  and  main- 
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taining  on  the  authority  of  these  decisions  that  such 
an  obligation  as  that  in  question  does  not  transmit  or 
run  along  with  the  lands,  but  requires  for  its  transmission 
a  special  assignation,  but  that  as  no  such  deed  existed,  or 
had  been  produced,  it  followed  that  the  obligation  in 
question  had  not  been  transmitted  to  the  pursuers. 

The  case  came  before  Lord  Mackenzie  Ordinary,  who 
pronounced  an  interlocutor,  whereby  he  found  that  the 
obligation  of  relief  had  not  been  duly  transmitted  to  the 
pursuers,  and  therefore  sustained  the  objection  to  their 
title,  dismissed  the  action,  and  decerned.^ 

The  case  was  then  submitted  to  the  Court  by  a  re- 
claiming note,  when  their  Lordships,  after  hearing  parties, 
appointed  the  question  to  be  argued  in  cases  to  be  laid  before 
the  judges  of  the  Second  Division  and  the  Lords  Ordinary, 
after  which  the  consideration  of  the  whole  matter  being 
resumed,  the  following  interlocutor  was  pronounced :  ^ — 

*  The  Lords  of  the  First  Division  having  advised  the 

*  reclaiming  note  for  the  pursuers.  No.  51  of  process,  and 
'  heard  counsel  for  the  parties,  and  having  resumed  con- 
'  sideration  of  the  cause,  with  the  revised  cases  for  the 
'  parties  respectively,  and  having  taken  the  opinions  of 
'  the  judges  of  the  Second  Division  and  of  the  Lords 

*  Ordinary,  they,  in  terms  of  the  opinions  of  the  majority 
'  of  the  whole  judges,  recall  the  interlocutor  submitted  to 

*  review :  Find  that  the  defender,  as  superior  of  the  lands 
'  and  teinds  libelled,  is  liable,  under  the  obligation  libelled 
'  contained  in  the  feu-contract  of  1st  February  1705,  to 
'  free  and  relieve  the  pursuer,  as  vassal,  in  the  lands 

*  libelled,  and  the  concurring  pursuer  for  his  interest,  of 
'  all  stipend,  and  augmentations  of  stipend,  imposed  or  to 

*  Sir  W.   Dmmmond  Stewart  v.  Duke  of  Montrose,   12th  November 
1867,  Jurist,  vol.  xzxii.  p.  311. 
>  16th  Febroary  1860.    Ibid.  p.  330. 
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'  be  imposed  on  the  teinds  of  the  lands  libelled  subsequent 

*  to  the  date  of  the  said  feu-contract :  Repel  the  defences, 

*  and  so  far  decern :  Find  the  defender   liable   in   the 

*  principal  suras  concluded  for  in  the  libel,  with  legal 

*  interest  thereof  from  and  since  the  respective  dates  of 

*  disbursements  thereof  libelled,  and  in  time  coming  till 

*  paid,  and  decern  accordingly :  Find  the  defender  liable 

*  in  expenses,  and  remit  the  account  thereof,  Ac.' 

This  case  occasioned  much  division  and  opposition  of 
opinion  among  the  judges.  The  majority,  as  appears 
from  the  tenor  of  the  judgment,  considered  the  obligation 
of  relief  contained  in  the  original  feu-contract  not  as 
personal  and  collateral  or  extraneous  to  the  lands  and 
teinds,  but  inasmuch  as  it  was  created  by  the  feu-charter, 
and  so  formed  part  of  the  feu-contract,  it  thereby  possessed 
a  continuous  and  abiding  character,  and  if  not  running  with 
the  lands,  at  least  ran  with  and  accompanied  the  feudal 
tenure,  and  so  descended  upon  the  defender  as  an  inherent 
part  of  that  important  relation.  The  authority  of  the  deci- 
sions of  the  House  of  Lords  in  the  cases  of  Home  and 
Sinclair  was  fully  recognised ;  and  although  it  was  not 
held  that  the  pursuer  of  the  action  had  produced  such  a 
separate  transmission  of  the  right  as  was  required  in  those 
cases,  yet  it  was  considered  that  such  a  separate  trans- 
mission was  not  necessary  in  a  case  in  which  the  obligation 
is  inherent  in  the  constitution  of  the  feu  as  being  truly  a 
quality  of  the  tenure,  and  it  followed  that  such  must 
also  be  the  character  of  all  its  conditions.  And  it  was 
observed  that  where  the  question  arises  between  the  supe- 
rior and  the  vassal,  in  that  feu,  a  more  clear  and  direct 
transmission  of  the  right  or  obligation  could  not  well  be 
conceived  than  the  continued  relation  of  the  parties  as 
superior  and  vassal.  In  that  case  the  rights  of  the  supe- 
rior, it  was  contended,  are  transmitted  to  the  one,  and 
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the  rights  of  the  vassal  to  the  other.  These  have  never 
been  separated,  and  must  descend  in  that  united  state  on 
the  respective  parties  as  long  as  the  feudal  contract 
endures.  As  to  the  cases  referred  to,  it  was  important 
to  observe  that  in  neither  of  them  was  the  vassal  demand- 
ing implement  from  the  superior  of  a  stipulation  in  a 
feu-right,  the  counterpart  of  which  the  superior  was 
daily  and  hourly  enforcing.  It  was  said  that  supe- 
riors do  not  contract  obligations,  but  only  impose  them, 
which  was  not  strictly  correct,  as,  for  example,  the  obli- 
gations to  infeft,  to  relieve  from  public  burdens,  to  enter 
the  vassal,  and  to  renew  the  right  with  its  qualities. 
This  last  has  been  made  one  of  the  qualities  which  the 
superior  cannot  get  rid  of,  or  at  his  own  hand  discharge, 
from  the  feu-right,  and  every  renewal  of  the  investiture 
is  necessarily  a  renewed  of  that  obligation.  These  views 
were  adopted  and  more  or  less  enlarged  upon  by  the 
judges  composing  the  majority. 

On  the  other  hand,  these  views  were  opposed  by  the 
minority  of  the  judges,  who  holding  the  decision  of  the 
House  of  Lords  to  be  not  only  authoritative  but  applicable 
to  the  question  before  the  Court,  contended  that  the  pur- 
suers having  failed  to  show  any  assignation  in  their  favour 
to  the  obligation  of  relief,  it  followed  that  if  the  obliga- 
tion cannot  be  transmitted  to  and  enforced  by  them  with- 
out such  assignation,  then  they  had  not  a  sufficient  title  to 
sue.  The  question,  therefore,  came  to  be  whether  the 
right  under  the  obligation  of  relief  was  vested  in  the 
pursuers  in  respect  of  their  character  of  vassals  in  the 
subjects  to  which  it  relates,  without  assignation  or  other 
conveyance.  This  led  to  the  position  maintained  by 
the  pursuers  in  their  written  argument,  viz.,  '  that  the 
'  obligation,  as  one  of  the  conditions  of  the  original  feu- 
*  right,  is  pleadable  by  the  vassal  whoever  he  may  be, 
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^  against  the  superior  whoever  he  may  be/  This  was 
held  to  be  the  true  question,  seeing  that  the  obligation 
cannot  be  enforced  by  the  vassal  simply  as  such,  unless  it 
can  be  enforced  against  the  superior,  whoever  he  may  be. 
On  the  other  hand,  if  the  obligation  could  be  enforced 
against  any  one  vested  with  the  superiority,  even  a 
singular  successor  in  that  estate,  this  would  seem  to  imply 
such  an  inherent  connection  with  the  feu-right  that  any 
vassal  in  the  feu  could  enforce  it  by  virtue  of  that  cha- 
racter alone  without  an  assignation. 

It  was  maintained  that  the  feu-contract  containing  the 
clause  of  relief  was  rather  a  peculiar  deed,  setting  forth  a 
sale  of  the  subjects  and  the  payment  of  a  price,  and  then 
proceeding  to  dispone  several  parcels  of  lands  and  teinds, 
part  of  them  with  an  obligation  to  infeft  by  a  double 
manner  of  holding,  and  part  of  them  to  be  held  in  feu 
for  payment  of  the  feu-duty,  while  the  obligation  of  relief 
refers  to  the  adequacy  of  the  price  paid  for  the  teinds  as 
well  as  for  the  lands ;  and  it  takes  the  grantor  bound  to 
relieve  the  disponee  of  augmentations  of  stipend  as  to  the 
whole  lands  and  teinds,  both  those  disponed  absolutely 
and  those  to  be  held  in  feu.  It  was  observed,  that  after 
the  decisions  in  the  House  of  Lords,  there  could  be  no 
doubt  that  as  to  the  subjects  not  feued  the  obligation  was 
personal  and  collateral,  not  passing  to  any  one  but  the 
assignee  of  the  original  grantee,  and  not  enforceable  against 
any  one  but  the  representative  of  the  original  grantor, 
and  that  the  case  was  attended  with  difficulty  solely  as 
regarded  the  lands  feued ;  and  on  that  point  the  plea  of 
the  pursuers  now  was,  that  this  obligation  of  relief  was  a 
condition  of  the  feu-right,  and  therefore  inseparable  from 
the  feudal  relation  of  superior  and  vassal ;  while  the 
opposite  view  was,  that  the  obligation  was  merely  a  per- 
sonal, or  collateral,  or  extrinsic  stipulation  in  favour  only 
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of  the  grantee  and  his  personal  representatives  or  assignees, 
and  operating  only  against  the  granter  and  his  personal 
representatives. 

It  was  observed  as  a  circumstance  favourable  to  the 
last  of  these  views,  that  such  is  undoubtedly  the  nature 
of  the  obligation  in  reference  to  that  part  of  the  lands 
conveyed  and  not  feued,  as  to  which  it  could  be  no  condition 
of  any  right,  but  a  mere  personal  and  collateral  undertaking. 
Also,  important  that  the  inductive  cause  of  the  obligation 
is  not  that  a  full  feu-duty  is  given  for  the  teinds,  but 
that  a  full  price  has  been  paid  for  them,  a  circumstance 
having  reference  not  to  the  permanent  relation  of  superior 
and  vassal,  but  to  a  transaction  of  sale  occurring  between 
parties  once  for  all,  and  plainly  resolving  into  a  personal 
contract,  and  which  having  reference  to  the  full  amount 
of  the  feu-duty,  might  more  naturally  be  construed  as  an 
inherent  condition  of  the  feudal  relation,  the  feu-duty 
being  always  payable  to  the  superior,  but  the  price  only 
to  the  original  disponer,  and  passing  to  his  personal 
representatives,  while  a  singular  successor  in  the  supe- 
riority has  no  natural  connection  with  the  obligation 
of  the  original  seller  as  such.  It  was  further  main- 
tained that  the  cases  of  Maitland  and  Sinclair  seemed  to 
establish  that  an  obligation  of  this  kind  is,  in  its  own 
nature,  a  personal  and  collateral  contract,  and  if  so,  that 
it  ought  to  be  clearly  and  competently  made  a  condition 
of  the  feudal  rights  before  its  nature  can  be  changed ; 
that  an  obligation  in  the  original  feu-right  imposed  on  the 
vassal  will  readily  be  construed  as  a  condition  of  the  feu, 
if  it  bear  a  tract  of  future  time,  and  be  connected  with  the 
subjects,  it  being  of  the  essence  of  a  vassal's  position  that 
he  shall  pay  or  perform  prestations  in  return  as  a  reddendo 
for  the  grant,  which  although  subjected  by  law  to  certain 
restrictions  from  considerations  of  policy,  yet  so  far  as  not 
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unlawful,  may  be  demanded  and  enforced,  and  made  con- 
ditions of  the  right,  and  resumed  if  these  are  not  fulfilled; 
or  accompaniments  of  the  right  if  they  are  connected  with 
the  continued  use  of  the  subject,  and  are  such  as  no  one 
but  the  vassal  can  continue  to  perform.  But  the  position 
of  the  superior  in  a  feu-right  is  totally  different,  being 
under  no  essential  or  natural  obligation  to  pay  or  perform 
anything ;  no  reddendo  or  other  prestation  incumbent  on 
him;  no  grant  made  by  the  vassal  to  him,  and  therefore 
no  resumption  of  such  grant,  on  any  forfeiture  or  failure, 
can  take  place ;  no  titles  flowing  to  the  superior  from  the 
vassal,  or  depending  on  any  after  deed  of  the  vassal  s ;  his 
rights  as  superior  limited  by  the  feu-grant  not  created 
by  it. 

Although  the  feu-contract  may  subject  the  superior  to 
the  limitations  on  his  estate,  arising  from  the  existence 
of  such  a  right  excluding  him  from  the  dominium  utile  of 
the  subjects,  and  giving  him  in  place  of  it  merely  a 
right  to  the  reddendo  and  other  prestations  and  casualties, 
yet  it  was  maintained  to  be  a  subversion  altogether  of  the 
feudal  relation  to  hold  that  a  superior,  as  such,  or  a  sin- 
gular successor  in  that  estate,  is  not  merely  to  loose  the 
dominium  utile,  and  to  content  himself  with  restricted 
prestations  and  casualties  from  the  feu,  but  that  he  in  his 
turn  shall  be  liable  to  make  payments  to  the  vassal  far 
exceeding,  it  might  be,  the  value  of  the  reserved  right  of 
superiority.  This  would  be  to  make  him  a  debtor,  and 
not  a  superior ;  a  party  to  a  bond,  and  not  merely  to  a  cer^ 
tain  feudal  relation,  and  to  throw  upon  him  a  personal 
obligation  which  is  neither  a  condition  of  his  title,  nor  a 
burden  on  his  estate,  nor  in  any  competent  way  connected 
with  that  estate. 

The  interlocutor  pronounced  by  the  Court  on  this  occa- 
sion has  been  carried  by  appeal  to  the  House  of  Lords, 
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where  it  was  very  fully  heard  upon  a  late  occasion  ;  and 
after  the  debate  was  concluded,  their  Lordships  then  pre- 
sent, considering  the  case  to  be  one  of  importance  and 
difficulty,  took  further  time  to  consider  their  judgment, 
which  has  not  yet  been  delivered. 

This  case  was  succeeded  by  that  of  Pagan  v.  Macrae,  in 
which  it  appeared  that  the  superiority  of  certain  portions 
of  the  lands  of  Eadernie,  in  the  county  of  Fife,  belonged 
to  William  Pagan,  the  vassal  being  Macrae,  as  trustee  for 
Falkner  and  others. 

In  1740,  the  lands  of  Bademie,  with  the  pertinents, 
belonged  to  Captain  William  Henderson  by  virtue  of  a 
crown  charter,  dated  12  th  February  1740,  which  con- 
veyed to  him  the  lands  of  Bademie  and  pertinents,  with 
the  teinds,  parsonage  and  vicarage,  of  these  lands,  and 
also  the  whole  lands  of  Bademie,  commonly  called  the 
Eastem  quarter,  or  fourth  part  thereof,  with  certain  pen- 
dicles and  whole  teinds  thereof,  houses,  buildings,  &c. 
Upon  this  crown  charter  Captain  Henderson  was  infeft 
in  March  1740. 

He  afterwards  sub-feued  various  portions  of  these  lands, 
particularly  two  small  feus,  one  to  Bobert  Mackie  in 
1748,  and  another  to  William  Mores  in  1751. 

By  the  feu-contract,  in  November  1748,  between  Cap- 
tain Henderson  and  Bobert  Mackie,  a  portion  of  the  lands 
of  Badernie  was  conveyed  to  the  vassal,  with  parts  and 
pertinents,  though  no  right  was  conveyed  to  the  t.einds. 
But  Captain  Henderson  became  bound  *  to  free  and  re- 
'  lieve  the  said  Bobert  Mackie  and  his  foresaids  from  pay- 

*  ment  of  all  cess,  feu,  and  teind  duties,  minister's  and 

*  schoolmaster's  stipend,  and  all    other  public  burdens 

*  whatsoever  which  may  be  due  and  payable  forth  of  the 
^  lands  and  others  above  disponed  in  all  time  coming. 
Captain  Henderson  also  assigned  to  Mackie  the  whole 
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mails,  rents,  profits,  and  duties  of  the  lands  for  crop  and 
year  1748,  and  in  all  time  coming. 

Under  the  feu-contract  Mackie  was  infeft  in  the 
dominium  utile  in  November  1749,  and  his  infeftment 
contained,  among  other  clauses,  the  obligation  of  relief  in 
the  feu-contract,  whereby  the  superior  bound  himself  and 
his  successors  to  relieve  the  vassals  from  the  payment  of 
cess,  feu,  and  teind  duties,  &o. 

On  the  death  of  Mackie,  his  son  Bobert  made  up  a 
title  to  the  property  by  precept  of  clare  constcU  from 
Butherford,  the  then  superior,  in  1776,  by  virtue  whereof 
he  was  infeft. 

In  1777  Robert  Mackie  sold  the  subjects  to  Bobert 
Methven,  assigning  at  the  same  time  the  whole  writs  and 
evidents,  old  and  new,  which  he  had  of  and  concerning 
the  same. 

The  property  was  afterwards  sold  to  David  Brown,  and 
thereafter  passed  through  a  series  of  singular  successors, 
and  ultimately,  in  1831,  passed  into  the  person  of  Forbes 
Falkner,  who,  after  being  infeft,  obtained  a  charter  of 
confirmation  in  June  1853  from  William  Pagan,  the  pre- 
sent pursuer.  Under  that  charter,  which  ratified  the 
previous  titles,  and  contained  all  their  material  clauses, 
Forbes  Falkner  became  vested  in  the  subjects  in  the 
same  manner  as  Bobert  Mackie,  the  original  feuar,  had 
been,  and  entitled  to  all  the  rights  competent  to  him. 
Forbes  Falkner,  on  his  death,  left  a  trust-disposition 
and  settlement,  under  which  David  Macrae  is  now  vested  in 
the  subjects  as  the  sole  accepting  trustee  named  by  that  deed. 

With  regard  to  the  other  feu  in  favour  of  William 
Mores,  it  was  the  subject  of  a  similar  feu-contract  to  that 
of  Mackie's,  the  superior  becoming  bound  *  to  warrant, 

*  acquit,  and  defend  the  subjects  to  be  free,  safe,  and  sure 

*  to  the  said  William  Mores  and  his  foresaids,  not  only 


^ 


WARRANDICE.  399 

*  from  all  ministers'  and  schoolmasters'  stipends,  feu  and 

*  teind  duties,  cess,  and  all  other  public  burdens,  bygone 

*  and  in  all  time  coming,  but  also  from  all  encumbrances 
'  and  burdens  whatsoever,  at  all  hands,  and  against  all 

*  deadly,  as  law  will/ 

The  vassal,  Mores,  afterwards  sold  to  William  Bethune 
the  subjects  above  mentioned  in  September  1796,  which 
then  passed  through  a  series  of  singular  successors, 
until  they  came  into  the  possession  of  Gilbert  Falkner, 
by  whom  they  were  conveyed  to  Forbes  Falkner,  and  are 
now  vested  in  the  defender,  Macrae,  as  sole  accepting 
trustee  under  his  disposition  and  settlement. 

With  regard  to  the  superior's  title,  it  may  be  observed, 
that,  in  1761,  Captain  Henderson,  who  still  retained  the 
superiority  of  the  subjects  such  as  they  stood  under  the 
titles  in  his  person,  conveyed  the  lands  of  Eademie  to 
his  wife,  Anna  Graham,  by  whom  they  were  conveyed  to 
the  Earl  of  Elgin,  who  expede  a  crown  charter  of  resig- 
nation containing  a  grant  of  the  lands,  and  by  a  regular 
progress  connecting  with  that  title  the. present  pursuer  is 
now  in  full  right  of  the  superiority,  having,  on  25th  No- 
vember 1852,  obtained  from  William  Douglas,  the  last 
proprietor,  a  regular  disposition,  conveying  to  him  the 
lands  of  Bademie,  with  the  pertinents,  together  with  the 
teind  sheaves,  and  other  teinds,  great  and  small,  parson* 
age  and  vicarage,  of  the  said  lands.  The  deed  contains 
absolute  warrandice,  excepting  the  feu-rights  of  parts  of 
the  said  lands  granted  by  the  former  superior  in  favour  of 
the  respective  vassals. 

By  crown  charter  of  confirmation,  sealed  the  19th 
April  1853,  the  said  disposition  and  sasine  following 
thereon  were  duly  confirmed  in  favour  of  the  pursuer,  his 
heirs  and  assignees,  to  be  holden  the  said  lands,  teinds, 
and  others,  of  the  Crown  in  feu-farm  for  ever. 
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The  pursuer  then  brought  an  action  of  declarator 
against  the  defenders  who  were  in  possession  of  the  domi- 
nium uttlCy  concluding  to  have  it  found  and  declared  that 
the  pursuer  is  titular  of  the  subjects  forming  parts  of  the 
said  lands  of  Eademie  belonging  to  the  defenders,  that, 
as  titular,  he  had  right  to  recover  payment  of  the  teinds 
from  the  defenders,  as  proprietors,  and  from  all  others, 
intermitters  with  the  fruits  and  produce  of  the  lauds,  from 
the  date  of  citation  of  the  action ;  and  lastly,  that  he  was 
entitled  to  enter  upon  the  lands  and  to  draw  the  teinds 
until  the  value  thereof  should  be  ascertained  in  a  regular 
valuation. 

In  defence  to  this  action  the  defenders  objected,  that 
the  pursuer  had  not  relevantly  libelled  any  title  to  the 
teinds ;  that  the  titles  produced  were  subject  to  various 
technical  defects ;  that  the  teinds  in  question  were  bishop's 
teinds,  and  so  vested  in  the  Crown ;  and  that  the  pursuer 
and  his  authors  had  never  been  in  the  possession  of  the 
teinds,  and  had  no  prescriptive  right  to  them. 

These  four  pleas  were  repelled  by  an  interlocutor  of  the 
Lord  Ordinary,  and  which  sustained  the  pursuer^s  title  to 
pursue ;  and  these  pleas  did  not  occupy  much  attention 
in  the  subsequent  discussions  before  the  Court,  which 
related  chiefly  to  other  two  pleas  for  the  defender,  viz., 
that,  by  the  terms  of  the  feu-contracts  in  favour  of  the 
defender's  authors,  the  pursuer,  as  successor  in  the  supe- 
riority, was  bound  by  the  clause  of  relief  to  free  the  defen- 
ders from  all  claim  of  minister's  stipend  and  teind  duly 
affecting  the  lands;  and  further,  that  the  pursuer  and 
his  authors  having,  in  processes  of  locality  and  otherwise, 
admitted  their  liability  for  teinds,  and  implemented  for 
upwards  of  a  century  their  obligation  to  free  the  defen- 
ders therefrom,  he  was  barred  from  making  the  present 
claim. 
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The  Lord  Ordinary,  by  his  interlocutor  of  this  date, 
18th  March  1856,  after  sustaining  the  pursuer's  title,  and 
repelling  the  first  four  pleas  for  the  defender,  found  as 
follows: — *  Further,  in  regard  to  the  merits  of  the  case, 

*  finds  that  the  defenders  have  instructed  no  valid  defence 

*  against  the  pursuer's  claim  to  the  titularity  of  the  lands 

*  libelled,  and  to  draw  the  teinds  thereof,  to  which  lands 

*  the  defenders  have  right  under  feu-rights  which  do  not 

*  contain  a  conveyance  of  the  teinds,  therefore  repels  the 

*  remaining  pleas  of  the  defenders,  and  decerns  in  terms 

*  of  the  libel/ 

Against  this  judgment  the  defenders  reclaimed  to  the 
Court,  who  appointed  the  case  to  be  argued  in  writing ; 
and  revised  cases  being  accordingly  lodged  and  laid  before 
all  the  judges  for  their  opinion,  several  of  their  Lordships, 
for  the  reasons  fully  explained  by  them  in  the  report 
of  the  case,  were  for  adhering  to  the  Lord  Ordinary's  in- 
terlocutor ;  but  the  majority  were  of  a  different  opinion, 
which  was  embodied  in  the  following  special  judgment: — 
*  The  Lords  of  the  First  Division  having  advised  the 
reclaiming  note  for  the  defenders,  No.  63  of  process,  and 
heard  counsel  for  the  parties,  and  having  resumed  con- 
sideration of  the  cause,  with  the  revised  cases  for  the 
parties  respectively,  and  having  taken  the  opinion  of 
the  judges  of  the  Second  Division  and  of  the  permanent 
Lords  Ordinary,  they,  in  respect  of  the  opinion  of  the 
majority  of  the  whole  judges,  recall  the  interlocutor 
complained  of:  Repel  the  defences,  in  so  far  as  they  are 
defences  against  the  pursuer's  title  to  insist  in  this  action 
as  heritably  vested  in  the  teinds  of  the  lands  libelled : 
Find  that  the  teinds  of  the  lands  feued  by  the  pursuer's 
predecessor  to  the  predecessors  of  the  defenders  respec- 
tively in  1748  and  1751,  were  not  feued  outer  conveyed 

to  the  vassals  by  these  grants,  or  either  of  them ;  and 

2c 
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'  that,  as  in  this  question  between  the  pursuer,  as  supe- 

*  rior  of  the  said  lands,  and  the  defenders,  as  his  vassals, 
^  it  is  to  be  held  that  the  pursuer  and  bis  predecessors 
'  remained  vested  in  the  said  teinds  subsequent  to  the 
'  said  grants  in  the  same  way  as  formerly ;  and,  to  this 
<  extent  and  effect,  decern  and  declare  in  terms  of  the 

*  first  declaratory  conclusion  of  the  libel ;  but  find  that, 

*  by  the  terms  of  tlie  grants  as  construed  by  the  usage,  the 
'  superior  for  the  time  being  is  precluded  from  enforcing 
'  against,  or  exacting  from,  the  va>ssal  for  the  time  being 

*  the  burden  of  teinds,  or  any  payment  in  lieu  thereof ; 
!  and  except  to  the  extent  and  effect  of  the  decemiture 

*  foresaid,  assoilzie  the  defenders  from  the  conclusions  of 
'  the  libel,  and  decern :  Find  the  pursuer  liable  to  the 

*  defenders  in  expenses,  and  remit  the  account,  &c/^ 

It  may  here  be  observed,  that  although  it  is  a  point  not 
specially  referred  to  in  this  interlocutor,  it  was  the  opinion 
of  a  majority  of  the  Court,  and  is  expressed  in  the  report 
of  the  case,  that,  having  respect  to  the  terms  of  the 
clause  of  relief,  and  the  manner  in  which  that  clause  had 
been  acted  upon  in  the  course  of  the  long-continued  usage 
and  dealings  of  the  parties,  during  which  the  defender 
had  obtained  full  relief  under  that  clause  both  from  teind 
and  stipend,  the  phrase  *  teind  duties'  was  to  be  read  and 
construed  as  synonymous  with  '  teinds.' 

The  views  suggested  by  the  recent  decisions  of  the 
House  of  Lords  on  the  important  subject  of  this  chapter 
have  been  adopted  and  acknowledged  to  be  just  by  the 
majority  of  the  judges  in  this  country,  and  from  the 
clearness  of  the  grounds  on  which  they  proceed,  bid  fair 
to  secure  a  greater  uniformity  and  certainty  in  dealing 
with  future  questions  of  the  same  nature.  The  original 
and  most  material  distinction  suggested  by  the  majority 

1  Pagan  ».  Macrae,  16th  Feb.  1860,  Jnriat,  yol.  xxxii.  p.  844. 
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of  the  Court  in  the  late  case  of  the  Duke  of  Montrose, 
founded  on  the  stability  and  permanence  of  the  feudal 
contract,  and  the  settled  nature  of  the  mutual  obligations 
incident  to  that  contract,  gives  a  novel  and  important 
character  to  the  whole  subject,  on  which  the  ultimate  de- 
cision of  the  Court  of  last  resort  still  remains  to  be  pro- 
nounced, and  can  scarcely  fail  to  place  the  matter  on  a 
permanent  foundation. 


2c2  i 


CHAPTER  VIIL 


OF    PKESCRIPTION. 


Teinds,  although  not  strictly  heritable  in  their  own 
nature,  are  yet  classed  among  those  rights  to  which  pre- 
scription applies.  It  has  been  already  shown  in  treating 
of  heritable  rights  to  teinds,  that  parsonage  teinds  are 
acquired,  either  by  a  valid  feudal  title,  or  by  a  personal 
title  validated  by  uninterrupted  possession  for  forty  years- 
It  has  been  also  explained,  that  although  the  proper  and 
more  frequent  mode  of  acquiring  or  transmitting  teinds  is 
by  disposition  and  sasine,  yet  thal^  where  they  have  never 
been  feudalised,  they  admit  of  being  carried  by  a  personal 
right,  followed  by  prescriptive  possession.  But  where 
they  have  been  previously  feudalised,  a  feudal  title  is 
requisite  for  that  purpose. 

Our  law  of  prescription  in  its  application  to  teinds,  is 
subject  to  the  same  twofold  division  as  in  other  cases, — 
viz.,  the  positive,  which  applies  to  a  right  to  teinds  ac- 
quired by  uninterrupted  possession  for  forty  years,  upon  a 
habile  title ;  and  the  negative,  which  infers  the  loss  of  the 
right  by  a  continued  cessation  of  possession  or  neglect  to 
use  or  assert  the  same  for  the  like  period. 

In  cases  of  the  positive  prescription,  there  is  no  parti* 
cular  species  of  title  required,  and  this  varies  according  to 
the  circumstances  of  different  cases.     There  is  scarcely 
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any  kind  of  civil  right  which  may  not  be  acquired  by  the 
positive  prescription,  as  it  was  found  to  apply  to  the  case 
of  a  claim  of  right  to  moveables  even  against  the  true 
owner,^ — a  right  of  patronage,^ — a  right  to  exact  stipend 
beyond  the  amount  of  the  teinds,' — a  subtack  of  teinds, 
though  not  granted  by  the  titular,  but  a  rum  habente  pote- 
stcUem,  was  found  validated  by  the  positive  prescription.* 
In  a  case  where  an  heritor  holds  an  adjudication  of  lands 
with  a  clause  cum  decimis  tarn  rect07*ii8  quam  vicariis  re- 
peated in  subsequent  charters,  and  possesses  for  more  than 
forty  years,  but  under  tacks  obtained  from  the  Crown,  the 
former  titular,  his  right  under  such  possession  remains 
merely  personal,  and  he  cannot  plead  the  positive  prescrip- 
tion, nor  acquire  an  heritable  right  to  the  teinds,* — use  of 
payment  for  forty  years  of  an  additional  stipend,  by  the 
inhabitants  of  a  burgh  of  barony  to  their  minister,  found 
suflScient  to  bindthemin  all  timecoming,* — an  adjudication 
secured  by  the  positive  prescription  becomes  an  absolute 
title  of  property  to  the  teinds,  and  the  adjudger  is  not  obliged 
to  answer  any  objections  arising,  either  from  defect  of  right 
in  the  debtor,  or  informalities  in  the  diligence.^ 

It  has  been  abready  shown,  that  the  right  of  teinds  itself 
does  not  suffer  the  negative  prescription, — that  is,  no  lapse 
of  time  or  continued  usage  can  enable  the  deljtor  to  pre- 
scribe an  immunity  from  the  payment  of  teinds,  the  same 
being  due  by  the  public  law.  But  in  an  action  for  bygone 
teinds,  the  titular  cannot  carry  his  claim  further  than  the 

>  Ramsay  v.  Wilson,  12tli  Dec.  1665,  Diet.  0114. 

>  Home  9.  Officers  of  State,  28th  July  1758. 

3  Boswell  V.  the  Town  of  Kirkcaldy,  22d  July  1668,  Diet.  10890;  Locality 
of  Madderty,  antea, 
«  Moore  v.  Heritors  of  Dnnlop,  2d  July  1746,  Diet.  10820. 

*  Straton  v.  the  College  of  St  Andrews,  25th  Feb.  1756,  Fac.  Coll.,  toI.  i 
p.  281. 

*  Turner  0.  Magistrates  of  Greenock,  Fac.  Coll.,  21st  Dec.  1757. 
T  Gordon  «.  Kenedy,  Fac.  Coll.,  11th  July  1768,  vol.  ii.  p.  222. 
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forty  years  preceding.  Prior  to  that  period  the  bygones 
of  the  teinds  may  suffer  prescription,  but  the  right  itself 
cannot  prescribe.* 

Although  a  wadset  or  redeemable  grant  of  teinds  does 
not  vest  the  absolute  right  in  the  holder,  yet  it  is  a  habile 
title  of  prescription,  and  when  followed  by  forty  years' 
possession,  constitutes  a  valid  right  of  property  against 
all  mortals,  excepting  the  creditor  or  reverser.' 

No  length  of  possession  proceeding  merely  upon  tacks, 
can  confer  an  heritable  right  to  teinds;  agreeably  to 
which  it  is  observed  by  Lord  Stair,  when  treating  of  the 
Act  1617,  c.  12,  that  '  This  statute  hath  been  extended 
^  to  long  tacks  of  lands,  teinds,  or  others,  not  to  make 
*  them  perpetual,  but  unquarrellable  during  their  time.** 

In  defence  to  an  action  by  the  titular  of  teinds  against 
an  heritor  for  bygone  teinds,  as  belonging  to  the  Crown, 
he  in  defence  claimed  an  heritable  right  to  the  teinds, 
founded  on  a  disposition  not  followed  by  sasine,  but  by 
possession  on  a  decree  of  sale.  It  was  objected  to  his 
claim  that  no  infeftment  had  followed  on  the  disposition, 
and  that  the  possession  had  been  interrupted  by  judicial 
proceedings  adopted  at  different  periods;  and  farther,  that 
the  decree  of  sale  had  been  taken  against  a  wrong  titular. 
The  case  was  advised  on  memorials,  when  the  Court 
expressed  no  doubt  as  to  the  sufficiency  of  a  personal 
disposition  as  a  title  of  prescription  of  unfeudalised  teinds ; 
and  it  was  observed,  that  even  if  some  of  the  proceedings 
founded  on  could  be  considered  as  interrupting  the  pre- 
scription, still  there  had  been  continued  possession  under 
the  decree  of  sale,  ever  since  it  had  been  obtained  in 

»  Earl  of  Panmure  v,  PariBhionere,  7tli  Feb.  1666,  Diet.  10760. 
■  Mentioned  in  Earl  of  Aberdeen  v.  Heritors  of  New  Deer,  4th  Feb.  1761, 
llorison,  10827. 

»  Sinclair,  22d  June  1771 ;  Morison,  10886 ;  Stair,  b.  ii.,  tit.  12,  sec.  21 ; 
Forbes,  p.  882. 
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1745 ;  and  this  was  held  to  be  of  itself  a  good  title  of  pre- 
scription which  could  not  now  be  objected  to.  The  Court 
therefore  sustained  the  claimant's  right  to  the  teinds,  and 
assoilzied  the  defender.^ 

A  party  holding  a  tack  of  teinds  under  which  he  might 
have  drawn  them,  and  having  also  a  charter  and  sasine 
on  which  possession  had  followed  for  more  than  forty 
years,  held  that  he  was  entitled  to  impute  his  possession 
to  that  title  and  not  to  the  tack,  and  so  had  an  heritable 
right  to  his  teinds.^ 

In  an  action  at  the  titular's  instance,  concluding  for 
bygone  teinds,  the  Lords  found  that  the  fifth  part  of  the 
actual  rental  must  be  the  rule,  without  regard  to  the  rents 
or  payments  agreed  upon  with  tenants.^  Where  no  tack 
of  the  teinds  has  been  granted,  the  titular  is  entitled  to 
payment  of  them  from  the  proprietor  of  the  lands,  accord- 
ing to  their  true  value,  and  not  according  to  the  rent  in 
the  current  lease.* 

In  an  action  brought  by  a  titular  in  order  to  have  his 
right  to  his  teinds  ascertained,  and  he  having  claimed 
arrears  for  forty  years  back,  the  Lords  found  that  a  colour- 
able title  of  possession,  such  as  a  series  of  discharges  from 
the  minister  in  full  of  the  stipend  or  teind-dues,  was  suf- 
ficient to  defend  the  heritors  against  payment  of  the 
arrears  previous  to  the  date  of  the  interlocutor,  and  to 
that  extent  they  sustained  the  defences  against  payment 
of  the  bygone  teinds,  but  they  decerned  for  payment  of 
the  teinds  from  and  after  that  dat-e.^ 

One  of  the  prebends  of  the  Chapel  Royal,  appointed 

^  Solicitor  of  Tithes  v.  Budge,  4tli  May  1797,  Hume's  Decisions,  p.  466. 
>  Earl  of  Fife  v.  Innes,  26th  Jan.  1809,  Hume,  p.  468. 
3  Sinclair  v.  Grant,  22d  June  1788,  Kilkerran's  Beports. 
«  Cheshire  v.  Duke  of  Portland,  Shaw's  Beports,  vol.  yi.  p.  808, 16th 
May  1828. 
<»  Scott  V.  Heritors  of  Ancrum,  Fac.  Coll.,  26th  Feh.  1796. 
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by  his  Majesty's  presentation  and  collation,  brought  an 
action  against  the  heritors  of  the  parish  of  Eingarth  for 
the  teinds  which  were  annexed  to  the  Chapel  Boyal,  as 
appeared  by  the  books  of  assumption,  and  three  presenta- 
tions from  the  King,  which  were  produced.  Appearance 
was  made  for  the  minister  of  Rothesay,  who  alleged  that 
he  had  presentation  to  the  kirk  of  Kingarth  from  the 
King  and  collation  thereupon,  and  so  had  the  best  right 
to  the  teinds  of  his  parish  by  virtue  of  the  maxim,  decimm 
debentur  parocJio,  and  he  denied  that  the  pursuer,  or  any 
other  prebendary,  had  ever  been  in  possession,  while  he 
offered  to  prove  that  the  minister  had  been  in  possession 
for  forty  years  before  the  pursuer's  citation,  which  he 
contended  not  only  took  away  the  bygones,  but  the  whole 
right,  and  established  the  same  in  the  minister's  person. 
The  Lords  found  the  pursuer's  title  sufficiently  instructed 
by  the  books  of  assumption  and  the  three  presentations 
from  the  King,  and  they  held  the  defence  of  prescription 
relevant  as  to  the  bygones  before  the  citation,  but  not  to 
establish  the  right  in  the  minister,  or  to  take  it  from  the 
Chapel  Royal,  as  to  the  years  after  the  citation  or  in 
time  coming,  in  respect  of  the  Act  of  Parliament  providing 
that  the  King^s  interest  shall  not  be  prejudged  by  the 
neglect  of  his  officers.^ 

The  Act  of  Parliament  here  referred  to  is  the  Act  1600, 
c.  14,  which  professes  to  enact  a  remedy  for  the  negli- 
gence of  the  King's  officers,  on  which  a  larger  construc- 
tion seems  to  be  put  by  some  authorities  than  the  statute 
itself  can  well  warrant.  Both  Lords  Stair  and  Bankton 
seem  to  concur  in  holding  that  the  sovereign  is  secured 
by  the  above  act  against  the  loss  of  any  right  by  the 
negative  prescription,  provided  such  loss  can  be  shown  to 
be  imputable  to  the  negligence  of  his  officers.     But  that 

*  Ferguson  v.  Parishioners  of  Kingarth,  tst  February  1671,  10776. 
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opinion  is  plainly  not  borne  out  by  the  terms  of  the  sta- 
tute ;  and  the  sounder  opinion  appears  to  be  indicated  by 
Mr  Erskine,  when  he  states  it  to  be  *  sufficiently  obvious 

*  from  the  whole  strain  of  that  Act  1600,  that  it  was 

*  meant  to  secure  the  Crown  merely  against  the  mis- 
'  conduct  or  remissness  of  its  officers  in  the  management 

*  of  processes,  by  omitting  the  proper  pleas  or  defences 

*  which  were  competent  to  the  sovereign/^ 

This  opinion  of  Erskine  is  adopted  by  Sir  George 
Mackenzie  in  his  observations  on  the  statutes,'  the 
authority  of  whose  opinion  is  certainly  not  diminished  by 
his  having  himself  long  held  the  office  of  Lord  Advocate. 
At  the  same  time,  it  is  proper  to  mention  that  the  pri- 
vilege in  question  was  found  to  belong  to  the  King  in  a 
case  which  underwent  much  debate  and  deliberation,  and 
terminated  in  a  judgment  finding  that  *  the  exception  of 

*  competent  and  omitted  does  not  bar  the  King  from  chal- 

*  lenging  decrees  obtained  against  him.'  ' 

An  important  question,  attended  with  difficulty,  arose 
in  the  locality  of  Eyemouth,  and  was  occasioned  by  a 
competition  between  the  minister  of  that  parish  and  the 
minister  of  the  neighbouring  parish  of  Swinton,  regarding 
a  chalder  of  victual  which  had  been  allocated  to  the 
minister  of  Swinton  out  of  the  teinds  of  Eyemouth.  In 
1675,  the  minister  of  Eyemouth  obtained  an  augmenta- 
tion, whereby  ten  bolls  were  awarded  to  him  out  of  the 
above  chalder,  upon  which  the  minister  of  Swinton  im- 
mediately raised  a  process  reductive  of  that  decree,  and 
also  of  augmentation  and  locality  for  himself.  Accord- 
ingly, in  1676,  the  ten  bolls  were  withdrawn  from  the 

1  stair,  b.  ii.,  tit.  8,  sec.  88.    Bankton,  b.  ii.,  tit.  12,  sec.  9.    Erskine, 
b.  ii.,  tit.  7,  sec.  81. 
3  Mackenzie's  Observations,  p.  811. 
s  Oranford  r.  Kenedy,  24th  January  1694.    Dictionary,  7866. 
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minister  of  Eyemouth,  and  the  whole  chalder  was 
awarded  to  the  minister  of  Swinton.  In  the  same  year 
the  minister  of  Eyemouth  obtained  a  new  decree  of 
augmentation  and  locality,  which  bore  that  *in  re- 
'  spect  that  certain  teind  bolls  had  been  formerly 
^  allocated  to  the  minister  of  Swinton,  and  whereof  he 

*  was   at   that  time,   and  had  been   for  several  years 

*  before,  in  the  actual,  real,  and  peaceable  possession, 

*  and  there  being  a  competition  betwixt  the  pursuer 
^  for  it  before  the  Lords  of  Session,  and  thereafter 
'  before  the  said  Lords  Commissioners  anent  the  said 
'  teind  bolls,  the  Lords  Commissioners  did  prefer  the 
'  minister  of  Swinton/ 

In  virtue  of  these  proceedings,  the  minister  of  Swinton 
continued  in  possession  of  the  disputed  teinds  without 
farther  disturbance,  until  in  1758,  when  the  minister  of 
Eyemouth  brought  a  process  of  augmentation  and  de- 
clarator, and  a  reduction  of  the  decree  in  1676.  This 
process  bore  to  be  raised  by  the  minister,  with  concur- 
rence of  the  heritors  of  Eyemouth,  and  was  directed  both 
against  the  minister  and  heritors  of  Swinton ;  and,  tn^oZta, 
the  principal  reason  of  reduction  set  forth  was  an  allega- 
tion that,  without  the  disputed  chalder,  there  was  not  a 
sufficiency  of  teinds  to  furnish  a  competent  provision  for 
the  minister,  and  that  he  was  therefore  entitled  to  reclaim 
for  his  own  parish  the  said  chalder  which  had  been  at 
first  improperly  diverted  from  it ;  and  the  more  so,  as  in 
the  parish  of  Swinton,  independently  of  that  chalder, 
there  was  more  than  enough  of  teinds  to  provide  suffi- 
ciently for  the  minister. 

It  was  therefore  concluded,  that  it  should  be  found  and 
declared  that  the  minister  of  Swinton  had  no  right  or 
title  to  the  said  chalder  of  victual  out  of  the  teinds  of 
Eyemouth,  but  that  the  same  should  remain  for,  and  be 
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provided  to,  the  pursuer  for  his  service  of  the  cure  in  the 
said  parish  of  Eyemouth,  and  he  thereupon  concluded  for 
reduction  and  augmentation. 

After  a  hearing  in  presence,  the  Court  pronounced  a 
judgment  whereby  they  repelled  the  reasons  of  reduction 
of  the  decree  of  locality  of  Swinton,  and  assoilzied  the 
minister  and  heritors  of  Swinton  from  the  conclusions  of 
the  reduction. 

An  augmentation  was  then  granted  to  the  minister  of 
Eyemouth,  when  it  was  found  that,  independent  of  the 
disputed  chalder,  there  were  in  the  parish  sufficient  free 
teinds  to  meet  the  augmentation  and  to  provide  a  com- 
petent stipend  for  him. 

Matters  remained  on  this  footing  till  1803,  when  the 
minister  of  Eyemouth  brought  another  process  of  aug- 
mentation, under  which  he  obtained  an  award  to  himself 
of  the  whole  free  teind  in  the  parish  excepting  the  dis- 
puted chalder. 

And  after  the  lapse  of  fifteen  years  he  brought  another 
process  of  augmentation,  which  he  accompanied  with  an 
action  of  reduction  of  the  decrees  in  1676  and  1756, 
with  the  view  of  reclaiming  the  disputed  chalder,  as  the 
teinds  in  his  own  parish  were  exhausted. 

In  defence  to  this  action,  it  was  pleaded  by  the 
minister  and  heritors  of  Swinton :  1.  That  the  decree  of 
1756  was  res  Judicata  on  the  question  between  the  parties. 
2.  That,  at  all  events,  the  decree,  followed  by  possession 
for  more  than  forty  years,  was  a  good  presumptive  title. 
The  Lord  Ordinary  repelled  the  plea  of  res  Judicata,  and 
afterwards,  on  advising  memorials  for  the  parties,  decerned 
in  the  reduction. 

This  interlocutor  the  Court,  by  the  narrowest  majority, 
altered,  and  therefore,  on  advising  a  petition  and  answers, 
they  by  the  like  majority  found,  '  That  the  defence  of  re« 


412  TREATISE  ON  TEINDB. 

'  judiccUay  founded  upon  the  decision  of  this  Court  in  1756, 
'  even  when  qualified  as  it  is  by  possession  and  prescrip- 
'  tion,  does  not  debar  the  pursuer  from  reclaiming  the 

*  chalder  of  victual  assigned  out  of  the  funds  of  the  parish 

*  of  Eyemouth  to  the  minister  of  Swinton,  if  that  shall  be 

*  necessary  for  the  competent  provision  of  the  cure  of  Eye- 

*  mouth ;  and  this  in  respect  that  it  is  the  opinion  of  the 

*  Court,  that  when  the  foresaid  decision  was  pronounced, 
'  the  case  of  necessity  for  reverting  to  the  fund  in  question 

*  for  the  competent  provision  of  the  cure  of  Eyemouth 

*  had  not  emerged,  and  was  not  judged  of.     They  there- 

*  fore  altered  their  interlocutor,  and  reduced  and  decerned 

*  in  terms  of  the  libel/  ^ 

Notwithstanding  the  serious  difference  of  opinion 
which  appears  to  have  divided  the  Court  on  this  occasion, 
and  the  respect  due  to  the  opinions  of  the  minority,  no 
just  or  solid  ground,  it  is  humbly  thought,  can  be  stated 
for  impugning  the  correctness  of  the  judgment  itself;  and 
whatever  apparent  hardship  may  attend  it,  or  however  it 
may  seem  to  conflict  with  other  legal  rules  and  reasonings, 
it  must  always  be  remembered  that  there  is  one  cardinal 
and  over-ruling  principle  that  governs  the  administra- 
tion and  distribution  of  teinds,  to  which  all  other  claims 
and  considerations  must  give  way, — ^viz.,  the  providing 
a  competent  maintenance  for  the  minister  serving  the 
cure.  For  that  purpose  the  teinds  of  his  own  parish  aie 
the  appropriate  fund ;  and  if  in  any  way,  whether  by 
mistake  or  design,  that  fund  has  been  diverted  to  other 
purposes  or  parishes,  so  as  to  endanger  his  maintenance, 
that  error  must  be  rectified,  and  the  teinds  restored  to 
their  primary  and  legitimate  object.  It  matters  not  into 
what  hands  the  teinds  may  have  passed,  or  for  what  length 
of  time  they  may  have  been  possessed,  as  prescription 

1  StDith  r.  Hunter,  &c.,  15tli  March  1825,  Shaw's  Teind  Oases,  p.  49. 
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can  no  more  ^  be  misapplied  to  justify  such  a  wrong  than 
to  found  a  claim  of  immunity  from  the  payment  of  the 
teind  itself, — seeing  that  while  that  burden  is  by  law  fixed 
upon  all  landed  property,  it  is  by  the  same  fundamental 
rule,  which  inhceret  ossibus  of  parsonage  teinds,  devoted  to 
the  adequate  maintenance  of  the  minister  serving  the  cure.^ 

The  views  now  stated  had  been  adopted  by  the  Court  in 
the  previous  case  of  the  locality  of  Inch,  where  the  teinds 
of  lands  situated  within  one  parish  had  been  formerly 
mortified  by  the  Crown  to  the  minister  of  another  parish, 
were  successfully  reclaimed  by  the  minister  of  the  former.* 

In  the  case  of  Graham  of  Morphie  formerly  referred  to, 
it  appeared  that  the  teinds  in  question  were  originally 
bishop's  teinds,  and  had  been  feudalised,  and  an  heritor, 
whose  predecessor  it  was  alleged  had  obtained  right  to  an 
apprising  of  the  lands  and  teinds,  and  possessed  the  same 
on  that  title  alone  for  more  than  forty  years,  now  by  virtue 
thereof  claimed  an  heritable  right  to  the  teinds.  But  his 
claim  was  disallowed, — founded,  as  it  was,  merely  on  an 
apprising  on  which  no  infeftment  had  ever  followed ;  and 
it  was  observed  on  the  bench,  that  although  he  had  been 
in  possession  for  a  thousand  years  on  such  a  title,  he  could 
not  thereby  have  acquired  right  to  the  teinds,  besides  that 
the  decree  of  sale  bore  expressly  that  no  right  to  the  teinds 
had  been  produced.' 

A  proprietor  of  certain  lands  in  the  parish  of  Polmont 
conveyed  them  to  a  disponee  ;  but  as  to  the  teinds,  they 
were  not  included  directly  and  absolutely  in  the  convey- 
ance, which,  after  specifying  the  lands,  added,  with  all 
right,  title,  and  interest,  which  the  granter,  or  his  prede- 
cessors or  authors,  had  or  could  claim  or  pretend  '  to  the 

^  See  Johnston  v.  Heritors  of  St  Guthbert's,  8d  March  1802,  Fac.  Ck)U. 

3  20th  June  1824.    Shaw's  Teind  Cases,  p.  78. 

s  Graham  v.  On,  8th  Feb.  1826,  Shaw's  Teind  Cases,  p.  96. 
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^  lands,  teinds  thereof,  and  others  above  disponed/  There 
was  then  an  obligation  to  infeft,  procnratory  of  resigna* 
tion  for  resigning  the  lands,  and  *  all  right  I  have  to  the 
'  teinds,'  and  a  precept  of  sasine  for  infefting  in  the  lands, 
&c.,  *  and  teinds  of  the  said  lands,'  specifying  the  appro- 
priate symbol  for  the  teinds  on  which  infeftment  took 
place  the  same  year.  Possession  followed  on  that  title 
for  more  than  forty  years. 

Afterwards,  in  a  locality  which  localled  npon  the 
grandson  of  the  disponee  as  not  having  an  heritable  right 
to  his  teinds,  the  title  in  question  being,  as  was  alleged, 
informal  and  inept,  objections  were  lodged  for  the  heritor 
to  the  scheme  framed  by  the  common  agent,  which  were 
answered  by  the  titular. 

The  Lord  Ordinary  repelled  the  objections  for  the 
heritor,  and  found  that  he  had  not  produced  a  clear  and 
absolute  title  of  property,  but  an  uncertain  and  ambigu- 
ous conveyance  which  no  length  of  possession  could 
convert  into  a  right  of  property. 

The  case  then  came  before  the  Court,  who  were  divided 
in  their  opinions,  and  appointed  cases,  on  revising  which 
they,  by  a  majority,  altered  the  interlocutor  of  the  Lord  Ordi- 
nary, found  that  the  heritor  had  instructed  an  heritable 
right  to  his  teinds,  and  remitted  to  proceed  accordingly/ 

Where  an  heritor  claimed  an  heritable  right  to  his 
teinds  founded  on  a  personal  title  followed  by  prescriptive 
possession,  he  was  opposed  by  one  claiming  the  titularity ; 
but  as  the  latter  failed  to  establish  that  claim  by  showing 
that  it  was  founded  either  on  infeudatiou  valid  per  se,  or 
validated  by  prescriptive  possession,  his  attempt  to  exclude 
the  former  was  disallowed,  and  that  first  claim  sustained.* 

1  Learmonth  v.  the  Duke  of  Hamilton,  26th  June  1829,  Shaw's  Teind 
Cases,  p.  192. 

2  Earl  of  Fife  v.  Earl  of  Seafield,  2l8t  Jan.  1881,  n>id.  254. 
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In  an  information  presented  by  the  Crown  in  Exche- 
quer for  bygone  teinds  with  interest,  the  defender  stated 
in  defence  that  he  was  possessed  of  an  heritable  title,  in 
support  of  which  he  produced  various  Crown  charters,  and 
a  signature  passed  in  Exchequer  in  1706,  superscribed  by 
Queen  Anne,  and  containing  a  grant  of  the  teinds  of  the 
parish  in  which  the  lands  are  situated  ;  but  no  charter,  or 
sasine,  or  other  proceeding  followed  on  the  signature. 

Among  the  other  productions  made  by  the  defender, 
was  a  Crown  charter  of  resignation  under  the  great  seal, 
dated  10th  December  1784,  conveying  inter  alia  the  lands, 
the  teinds  of  which  were  in  question,  and  various  other 
subjects,  ''  sicuti  eadem  sunt  express,  et  mentionat,  in 
infeoffamentis  earundem  in  favorem  demortui  Davidis 
Comitis  de  Leven,  cum  decimis  tarn  rectoriis  quam  vicariis 
omnium,  et  singularum  terrarum  aliorumque  predict." 

It  was  admitted  that  the  defender  and  his  predecessors 
had,  for  a  period  greatly  exceeding  the  years  of  the  long 
prescription,  possessed  the  teinds  of  their  own  lands ;' 
and  though  there  was  a  subsisting  tack  which  had  never 
been  put  an  end  to  by  inhibition,  that  they  had  never 
paid  tack  duty  to  the  Crown,  nor  had  any  renewal  of  the 
tack  been  granted,  though  a  signature  to  that  effect  had 
been  prepared  in  Exchequer,  but  nothing  had  followed 
upon  it. 

In  these  circumstances  the  Lord  Ordinary  found  that 
the  defender  had  not  produced  sufficient  evidence  of  a 
prescriptive  title  to  his  teinds,  and  therefore  found  him 
liable  for  arrears,  appointing  the  cause  to  be  enrolled  in 
order  to  ascertain  the  amount. 

But  upon  a  reclaiming  note  the  Court  found  that  the 
defender  had  instructed  an  heritable  right  to  the  teinds 
of  the  lands  in  question,  and,  therefore,  assoilzied  him 
from  the  demands  in  the  information. 
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In  pronouncing  that  judgment  the  Court  were  influ- 
enced by  the  charter  in  1784,  conveying  the  lands  fol- 
lowed by  infeftment  and  possession  for  forty  years,* 

The  negative  prescription  was  established  by  the  Act 
1469,  c.  28,  which  is  entitled,  *  Of  obligations  to  be  fol- 

*  lowed  within  40  years,  or  else  prescrive ;'  and  it  enact«, 
'  that  the  party  to  whom  the  obligation  is  made  that  has 
'  interest  therein  shall  follow  the  said  obligation  within 
'  the  space  of  40  years,  and  take  document  thereupon. 
'  And  gif  he  does  not,  it  sail  be  prescrived,  and  be  of 
^  nane  avail,  the  said  40  years  being  runnin  and  unpur- 

*  sued  by  the  party.'  And,  by  1774,  c.  64,  it  is  ordained 
that '  all  auld  obligations  made  of  before  that  is  elder 

*  than  the  date  of  40  years,  not  dependent  in  the  law  in 

*  the  time  of  the  making  of  the  said  acts,  sail  be  prescribed, 
'  and  of  na  strength,  and  likewise  in  time  to  cum  all 
'  obligations  made  or  to  be  made  that  beis  not  followed 

*  within  40  years  sail  prescrive,  and  be  of  nane  avaiL' 
And  the  Act  1617,  c.  12,  specifies  *  heritable  bonds,  rever- 

*  sions,  or  others  whatsoever/  as  falling  under  the  nega- 
tive prescription.  These  statutes  have  in  practice  been 
largely  interpreted,  insomuch  that  there  is  scarcely  a  right 
or  ground  of  action,  claim,  or  obligation,  which  has  not 
been  held  to  fall  within  their  operation,  and  to  be  cut  off 
and  discharged  by  the  silence  of  the  creditor,  or  his 
neglect  to  take  document  thereon  for  forty  years. 

On  the  subject  of  teinds  it  has  been  occasionally 
attempted  to  extend  the  operation  of  these  statutes  to 
the  valuations  of  the  sub-commissioners,  and  to  object 
that  they  have  been  lost  or  cut  off  by  the  silence  of  the 
parties  having  interest  therein  for  forty  years.*  But  this 
has  been  repeatedly  disallowed,  and  the  objection  held 

1  Lord  Advocate  i;.  Balfour,  2d  Dec.  1860,  Jurist,  vol.  xxziii.  p.  68. 
3  Vide  antea,  pp.  206,  206,  &o. 
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irrelevant,  the  grounds  of  which  decision  have  been 
akeady  explained.  But  the  plea  of  dereliction,  founded 
on  proof  of  a  contrary  use  of  payment  inconsistent  with 
the  valuation,  has  been  frequently  sustained.^ 

An  heritor  obtained  a  decree  of  sale  of  his  teinds, 
by  which  he  was  empowered  to  intromit  with  his  own 
teinds,  paying  the  interest  of  the  price  to  the  titular,  until 
he  should  get  an  heritable  right ;  upon  which  footing 
he  continued  to  possess  for  forty  years,  but  being  sued 
by  the  titular  for  bygone  teinds,  it  was  found  that  his 
decree  was  not  prescribed,  non  utendo,  because  he  had 
taken  benefit  of  it  by  intromission.* 

An  adjudication  of  the  lands,  with  the  teinds  and  per- 
tinents thereof  not  clothed  with  infeftment,  but  on  which 
possession  had  followed  for  forty  years,  found  a  good  title 
of  prescription  as  to  the  teinds.^ 

An  adjudication  being  led  against  two  distinct  subjects, 
but  no  infeftment  taken,  so  that  the  right  remained  per- 
sonal while  possession  only  followed  upon  one,  the  other 
was  found  to  be  cut  off  by  the  negative  prescription.* 

Contrary  usage  for  forty  years,  by  possessing  on  tacks 
containing  different  reddendos,  bars  approbation  of  the 
reports  of  the  sub-commissioners  for  valuation  of  teinds.* 

A  decree  of  locality  is  subject  to  the  negative  prescrip- 
tion, and  may  be  lost,  non  utendo,  for  forty  years.  But  in  a 
certain  case  the  decree  of  locality  was  attended  with  pecu- 
liar circumstances,  having  been  obtained,  as  was  stated,  in 
the  year  1651,  by  the  minister  of  the  English  congregation 
at  Inverary,  and  granted  by  the  High  Commission  ap- 
pointed by  Parliament  in  1649,  and  payable  out  of  the 

1  Vide  antea,  pp.  205,  206. 

'  Lady  Cardroas  v.  Graham,  7th  June  1710. 

3  Gordon  v.  Kennedy,  11th  July  1758.  Fac.  Coll. 

*  Robertson  v.  Kobertson,  2d  Augtist  1770,  Fac.  Coll. 

*  Morton  v.  Officers  of  State,  28th  July  1758,  Morrison,  p.  10672. 
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teinda  belonging  to  the  Bishops  of  Argyle  and  the  Isles, 
and  never  having  taken  effect  by  possession.  The  precise 
date  of  the  decree  was  involved  in  doubt,  the  original 
having  been  burned,  as  was  alleged,  along  with  other 
records  of  the  Teind  Court,  and  the  assigned  date  was 
alleged  to  be  false  in  various  circumstances;  besides 
which  it  was  contended  that  the  decree  must  have  fallen, 
in  consequence  of  the  Act  re-establishing  Episcopacy, 
whereby  the  Bishops  of  Argyle  and  the, Isles  must  have 
been  restored  to  the  teinds  previously  possessed  by  them 
notwithstanding  any  decree  of  locality.  Accordingly,  the 
Court  sustained  the  reasons  of  suspension  of  a  charge  at 
the  instance  of  the  minister,  and  assoilzied  the  Officers  of 
State  from  an  action  of  declarator  raised  by  him.^ 

A  claim  of  relief  of  augmented  stipend  under  an  obli- 
gation of  warrandice  was  sustained  after  the  lapse  of  forty 
years  from  the  date  of  the  augmentation,  and  it  was  held 
that  the  negative  prescription  did  not  begin  to  run  from 
the  date  of  the  augmentation,  but  from  that  of  the  locality.' 

It  was  afterwards  unanimously  found  by  the  whole 
Court,  in  a  question  regarding  a  similar  claim  under  an 
obligation  of  relief  or  warrandice,  and  in  conformity  with 
the  opinion  of  the  consulted  judges,  *  that  the  negative 

*  prescription  against  the  obligation  on  which  the  action 
'  is  founded  ran  from  the  date  of  each  augmentation,  and 
'  in  reference  to  that  augmentation ;  and  therefore,  that 
'  the  negative  prescription  affords  a  defence  to  the  extent 

*  of  the  augmentation  granted  forty  years  before  the  pur- 
'  suer  raised  the  present  action  of  relief.'  The  opinion  then 
added,  that  the  judges  *  do  notlihink  that  the  whole  obliga- 
'  tion  of  warrandice  and  relief  from  augmentations  could 

*  be  lost  by  the  negative  prescription  running  after  the 

1  Macaulay  v.  Blair,  6th  July  1774,  Morrison,  10700. 

3  Walker  v,  Dundas,  80th  Nov.  1816,  Hume's  Decisions,  p.  466. 
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'  granting  of  one  or  more  augmentations  partially  affecting 
'  the  teinds,  more  than  the  whole  of  the  warrandice  of  any 

*  subject  is  lost  by  one  or  more  evictions  of  parts  only  of 

*  it,  followed  by  neglect  to  pursue  for  relief  thereof  during 

*  forty  years.     We  think  that  what  prescribes  under  the 

*  Act  1617  is  the  right  of  action  for  any  distress  or  loss 
'  actually  incurred  by  eviction,  and  that  the  prescription 

*  cannot  extend  farther  than  the  eviction.  The  contrary 
'  rule  would  expose  the  warrandice  of  great  estates  to  bo 
'  lost  by  the  most  trifling  evictions  of  inconsiderable  parts, 
'  and  we  see  no  authority  for  extending  the  statute  to  so 
'  severe  an  effect.'  ^ 

There  are  certain  rights  to  which,  from  their  own  nature, 
the  negative  prescription  cannot  apply,  unless  where  the 
contrary  is  required  by  positive  statutes,  such  as  res  merce 
facuUatts^  as  they  are  termed,  or,  in  other  words,  rights 
depending  on  the  exercise  of  powers  which  it  is  wholly 
optional  with  the  parties  to  exercise  or  not  as  they  may 
think  fit.  It  is  evident,  from  the  nature  of  the  thing,  that 
claims  so  qualified  cannot  be  lost  either  by  lapse  of  time 
or  neglect  to  assert  them,  seeing  that  the  measures  em- 
ployed for  these  purposes  in  ordinary  cases  can  have  no 
application  to  those  where  neither  the  failure  to  inter- 
rupt the  currency  of  prescription,  nor  the  neglect  to  take 
document  on  the  claim,  can  be  attended  with  any  injuri- 
ous consequence,  but  is  mere  matter  of  discretion  on  the 
parties,  and  would  be  a  useless  precaution  against  a  danger 
which  does  not  exist. 

Minority  is  not  properly  an  interruption  of  prescription, 
but  minors  are  protected  by  it  from  the  effect  both  of  the 
positive  and  negative  prescription.  The  Act  1617  enacts 
and  establishes  by  two  distinct  clauses,  first,  the  positive, 

1  Opinion  of  the  Judges  in  Home  v,  Breadalbane,  22d  Jan.  1836,  Jurist, 
vol.  vii.  p.  160. 
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and  afterwards  the  negative  prescription ;  and  then  adds 
a  special  provision,  that  in  the  course  of  the  said  forty 
years'  prescription,  the  years  of  minority  shall  not  be  ac- 
counted.^ This  coincides  with  the  rule  as  laid  down  by 
our  chief  authorities  as  to  both  the  positive  and  negative; 
and  the  doctrine  is  expressly  stated  by  Erskine  as  having 
been  adopted  by  the  Court.^  It  has  been  already  shown, 
that  in  questions  of  relief  from  teinds  and  augmentations 
under  obligations  to  that  effect,  the  negative  prescription 
begins  to  run  from  the  date  of  the  augmentation,  or,  as 
held  in  common  cases,  from  the  date  of  eviction. 

Ministers'  stipends,  along  with  various  other  debts,  are 
by  the  Act  1669,  c.  9,  subjected  to  a  prescription  of  five 
years.  This  statute  enacts,  '  That  ministers'  stipends, 
*  Ac,  not  being  pursued  for  within  five  years  aft^r  the 
'  same  are  due,  shall  prescribe  in  all  time  coming,'  except 
the  said  ministers'  stipends,  &c.,  shall  be  offered  to  be 
proven  to  be  due  and  resting-owing  by  the  defenders  on 
their  oaths,  or  by  a  special  writ  under  their  hand  acknow- 
ledging what  is  resting-owing. 

This  act  has  been  extended  to  include  vacant  stipends ; 
as  was  found  in  the  case  of  Gloag  v.  Mcintosh,  in  which 
Mcintosh  being  sued  for  certain  vacant  stipends,  pleaded 
in  defence  that  they  were  not  within  the  meaning  or 
provision  of  the  Act,  vacant  stipends  not  being  of  an  ali- 
mentary nature,  and  not  falling  within  the  kind  of  stipends 
to  which  the  Act  was  meant  to  apply.  But  the  Court 
overruled  this  plea,  and  sustained  the  defence  of  prescrip- 
tion.* 

It  was  found,  that  where  a  patron  had  paid  the  *  Ann' 
and  expended  the  vacant  stipend  on  pious  uses  within 

'  stair,  book  ii.  tit.  12,  eec.  18.    Erskine.  b.  iii.  tit.  7.  sec.  26. 

>  Blair  v.  Shedden,  6tb  December  1754,  Diet.  11156. 

*  Gloag  V.  M'lntosh,  Fac.  CoU.,  8d  July  1758,  Diet.  11068. 
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the  parish,  his  claim  to  reimbursement  from  the  heritors 
was  not  cut  off  by  the  quinquennial  prescription.^ 

OF  THB  RIGHTS  OF  FATBONB  UNDER  THE  ACTS  1690  AND  1698. 

The  rights  of  patrons  suffered  severely  by  the  Kefor- 
mation.  The  Act  1649,  c.  39,  deprived  them  of  the  right 
of  presenting  ministers,  and  at  the  same  time,  by  way  of 
compensation,  conferred  on  them  a  right  to  all  the  paro- 
chial tithes  not  previously  vested  in  laymen  by  legal 
titles,  but  always  under  the  burden  of  provision  to  the 
ministers,  and  of  the  subsisting  tacks  of  the  teinds.  But 
this  being  one  of  the  rescinded  Acts,  fell  to  the  ground  at 
the  Eestoration,  and  by  1661,  c.  9,  patrons  were  restored 
to  their  right  of  presenting  ministers,  but  at  the  same 
time  declaring,  that  it  should  be  lawful  for  laic  patrons 
or  heritors  to  agree  with  the  beneficed  persons,  according 
to  the  laws  of  the  kingdom,  providing  that  any  tacks 
to  be  granted  by  such  persons  should  not  be  prejudicial 
to  the  then  present  or  future  provisions  of  ministers. 
This  was  in  effect  a  revival  of  the  former  laws  respect- 
ing tacks  of  teinds  granted  by  patrons  or  parsons,  and 
these  continued  in  force  as  before. 

By  the  Act  1690,  c.  23,  patrons  were  deprived  of  the 
right  of  presentation,  and  in  lieu  and  indemnity  therefor, 
besides  a  pecuniary  recompense,  it  was  provided*  *  that 
^  the  right  of  the  teinds  of  the  said  parishes  which  are 

*  not  heritably  disponed  shall,  by  virtue  of  this  present 

*  Act,  belong  to  the  said  patrons,  with  the  burden  always 
'  of  the  ministers'  stipends,  tacks,  and  prorogations  already 
'  granted  of  the  said  teinds,  and  of  such  augmentations  of 

^  Lady  Christian  Graham  v.  Pate  and  others,  Fac.  Coll.,  20th  Feb.  1799, 
Diet.  11068. 
«  1690.  c.  28. 
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'  stipend  y  future  prorogations,  and  erections  of  new  kirks, 
'  as  shall  be  found  just  and  expedient'  To  this  was 
added  a  condition,  that  patrons  were  to  be  obliged  to  sell 
to  heritors  their  teinds  at  the  rate  of  six  years'  purchase, 
instead  of  nine,  the  ordinary  price  for  other  titulars. 

The  Act  1693,  c.  23,  contained  a  renewal  of  the  commis- 
sion for  plantation  of  kirks  and  valuation  of  teinds.  •  This 
Act  contains  also  exceptions  as  to  various  descriptions  of 
teinds  which  are  not  to  be  bought  or  sold,  without  pre- 
judice to  their  being  valued,  and,  in  particular,  '  it  is  de- 

*  clared  that  the  said  commission  shall  not  be  extended 

*  to  the  buying  or  selling  of  teinds  which  formerly  per- 

*  tained  to  bishops,  and  now  belong  to  their  Majesties,  by 

*  the  abolition  of  prelacy,  as  long  as  the  said  teinds  shall 

*  remain  in  their  Majesties'  hands  undisponed.  Nor  to 
'  teinds  belonging  to  colleges  and  hospitals,  or  mortified 

*  or  destinate  to  pious  uses,  without  prejudice  to  value  the 
'  said  teinds  conform  to  the  Acts/ 

By  the  Act  1693,  c.  25,  it  was  enacted  that  the  benefit 
of  the  preceding  Act,  c.  23,  should  be  extended  to  all  par- 
sonages and  other  benefices,  providing  always  that  where 
the  beneficed  person,  being  a  minister  having  a  cure,  is  in 
possession  of  the  teinds  as  titular  thereof,  he  shall  remain 
in  possession,  aye  and  until  he  shall  obtain  a  just  and 
reasonable  stipend  to  be  modified  by  the  commission. 

By  the  Act  10  Anne,  c.  12,  the  right  of  presenting 
ministers  to  vacant  parishes  was  restored  to  patrons,  and 
the  provisions  of  the  Acts  1690  and  1693  were  confirmed. 

With  regard  to  the  right  of  patrons  under  the  Act 
1690,  c.  23,  an  important  case  attended  with  difficulty 
occurred,  which,  as  it  was  ultimately  decided  by  the  court 
of  last  resort,  is  deserving  of  particular  attention. 

It  appears  that  in  1604,  Patrick  Darg,  parson  of  the 
united  parishes  of  Fordyce  and  CuUen,  in  the  county  of 
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Aberdeen,  with  consent  of  the  Bishop  of  the  Diocese  and 
of  the  Synod  of  Aberdeen^  and  of  Sir  Walter  Ogilvie  of 
Findlater,  the  patron  of  the  parishesy  let  the  whole  teinds 
thereof  to  James  Ogilvie,  afterwards  Sir  James,  eldest  son 
of  Sir  Walter,  for  thirty-eight  years  at  a  certain  rent. 

The  tack  stated  that  he  had  so  let  the  teinds  for  a 
certain  sum  of  money  in  name  of  grassum,  paid  to  him 
the  said  parson  by  James  Ogilvie.  The  reddendo  of  the 
tack  was  specified  in  the  following  terms :  *  Paying  there- 

*  for  yearly  the  said  James  Ogilvie,  his  heirs  male  and 
'  assignees,  to  me  and  my  successorSi  our  factors  and 
'  chamberlains,  &c.,  the  sum  of  300  merks  usual  money  of 
'  Scotland,  as  the  auld  duty  and  teind  silver  paid  of  before 
'  for  the  teind  sheaves  and  vicarage  of  the  said  parish  of 

*  Fordyce,  with  the  pendicles,  together  with  the  sum  of 

*  500  merks  money  foresaid,  in  augmentation  of  the 
'  rental  of  the  said  teind  sheaves  and  teind  vicarage  mair 
*'  nor  was  contained  in  the  assedation  set  of  auld,  extend- 
'  ing  in  the  hail  to  the  sum  of  aucht  hundred  merks,  to 
'  be  paid  in  manner  and  at  the  terms  following,  Ac' 

Thereafter,  in  1618,  Patrick  Darg  having  obtained  an 
augmentation  of  stipend,  the  tack  which  he  had  granted 
to  James,  now  Sir  James,  Ogilvie,  was  prorogated  from  the 
expiry  of  the  original  term  for  two  hundred  and  three 
years,  that  is  till  1845. 

In  1656  Sir  James  Ogilvie,  who  was  now  Earl  of 
Findlater,  executed  an  assignation  of  the  tack  and  decree 
of  prorogation,  so  far  as  they  included  the  teinds  of 
Birkenbog,  situated  within  the  united  parishes,  in  favour 
of  John  Abercrombie  of  Farskan,  during  the  whole  period 
of  the  tack  so  prorogated. 

There  was  then  subjoined  a  conveyance  of  the  power  of 
collecting  the  teinds  of  the  lands  above  named,  of  using 
inhibition,  and  maintaining  actions  of  spulzie,  and  grant- 
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ing  tacks  of  the  said  teind  sheaves  of  the  said  lands,  or 
any  part  thereof,  long  or  short,  to  set  and  dispone  to 
whatsomever  person  or  persons  he  shall  think  expedient, 
paying  for  the  said  teind  sheaves  to  me,  my  heirs,  and 
successors,  or  to  the  minister  of  Fordyce  for  the  time  for 
my  relief,  the  present  teind  silver  payable  by  Mr  Alex- 
ander Abercrombie  of  Birkenbog,  heritor  of  the  said  lands, 
and  the  tenants  and  possessors  thereof,  extending  to  the 
sum  of  yearly,  as  the  proportional  part  of  the  minister 
of  Fordyce,  his  present  modified  stipend ;  and  that  all  for 
either  tack-duty,  due  service,  or  further  burden  that  may 
be  imposed  or  asked  forth  of  the  said  teind  sheaves. 

In  1665,  John  Abercrombie  conveyed  the  teinds  which 
had  been  so  assigned  to  him  to  Sir  Alexander  Abercrom- 
bie, proprietor  of  the  lands  of  Birkenbog,  in  liferent,  and 
to  his  son  Alexander  in  fee.  To  these  lands  of  Birkenbog, 
and  also  to  the  teinds  which  had  been  so  assigned,  the 
respondent,  Sir  George  Abercrombie,  subsequently  acquired 
right. 

By  virtue  of  the  Statute  1690,  §  23,  the  Earl  of  Findlater, 
as  patron,  obtained  an  heritable  right  to  those  teinds  of 
the  parish  which  were  not  heritably  disponed ;  '  with  the 

*  burden  always  of  the  minister's  stipend,  tacks,  and  proro- 
'  gations  already  granted  of  the  said  teinds ;  and  of  such 

*  augmentations  of  stipends,  future  prorogations,  and  erec- 
'  tions  of  new  kirks,  as  shall  be  found  just  and  expedient.' 

Thereafter  the  Earl  of  Seafield  succeeded  to  the  estates 
of  the  Earl  of  Findlater,  and  to  the  original  tack  and  decree 
of  prorogation,  and  being  patron  of  the  parish,  and  the 
clergyman  having  obtained  two  augmentations  in  1796  and 
1812,  a  question  arose  as  to  the  mode  in  which  this  new  bur- 
den should  be  imposed  on  the  teinds  held  by  the  respective 
parties,  the  Earl  of  Seafield  and  Sir  George  Abercrombie. 

On  the  part  of  the  Earl  of  Seafield  it  was  maintained. 
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that  as  he  had  an  heritable  right  to  his  teinds  in  virtue  of 
the  Statute  1690,  §  23,  and  as  Sir  George  Abererombie 
held  his  only  as  tacksman,  both  the  tack-duty  and  the 
teinds  so  held  by  him  must  be  aUocated  before  those 
which  the  Earl  heritably  possessed.  On  the  other  hand 
Sir  George  Abererombie  contended  that  such  a  right, 
under  the  Statute  1690,  being  acquired  subsequent  to  the 
assignation  of  the  tack  in  1656,  was  necessarily  subject  to 
the  burden  of  that  tack,  and  could  not  have  the  effect  to 
discharge  the  clause  of  warrandice  nor  affect  the  stipula- 
tion that  supervenient  burdens  were  to  be  born  by  the  as- 
signees under  the  tack, '  according  to  an  equal  proportion 
'  with  the  rest  of  the  lands  in  the  parish/ 

This  question  came  before  Lord  Eeston,  who,  on  the 
28th  November  1815,  in  respect  *  that  Sir  George  Aber- 

*  crombie  possesses  his  teinds  under  an  assignation  to  a 
'  tack  in  1656,  which  makes  the  assignee  liable  in  aug- 

*  mentation  in  proportion  to  the  other  teinds  of  the  parish, 

*  and  that  the  Earl  has  a  right  to  the  teinds  in  his  lands 

*  under  the  Act  1690,  §  23,  which  reserves  tacks  pre- 

*  viously  granted — ^found  that  during  the  subsistence  of 
^  the  tack  the  Earl  and  Sir  George  fall  to  be  allocated 

*  on  ifUer  se  pari  passu.'  The  Earl  of  Seafield  having 
represented  against  this  interlocutor,  Lord  Gringletie, 
on  25th  February  1817,  altered  the  same  so  far  as  to 
find  that  *  the  teinds  of  Sir  George  Abercrombie's  lands, 
'  to  which  he  has  right  only  by  a  lease  which  lasts  no 
'  longer  than  the  year  1845,  are  liable  to  be  exhausted 
'  before  any  part  of  the  teinds  of  the  lands  pertaining  to 
'  the  Earl  of  Seafield,  the  patron,  can  be  localled  upon ; 
'  but  in  respect  that  the  said  Earl  obtained  right  to  his 

*  teinds  in  virtue  only  of  the  Act  1690,  §  23,  though 
'  they  appear  now  to  have  been  inserted  in  a  charter  froifi 

*  the  Crown  in  1750,  with  an  infeftment  thereon,  and  by 
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'  the  said  statute  his  Lordship  is  expressly  burdened  with 
*  then  existing  tacks  or  prorogations  of  tacks,  as  also,  that 
'  by  the  assignation  to  Sir  George  Abercrombie's  author 
'  in  1656  the  assignee  is  declared  to  be  liable  for  augmen- 
'  tation  only  in  proportion  to  the  other  teinds  of  the  parish, 
^  finds  that  Sir  George  Aberorombie  is  entitled  to  relief 
'  from  the  said  Earl  of  such  part  of  the  minister's  stipend 
'  as  he  shall  pay  yearly  over  and  above  what  has  been 
'  paid  by  him  in  time  past,  under  the  former  locality, 
'  during  the  currency  of  the  said  tack/ 

Against  this  interlocutor  the  Earl  of  Seafield  again 
represented;  but  the  Lord  Ordinary  adhered,  with  the 
exception  of  that  part  which  found  that  Lord  Seafield's 
predecessor  had  incurred  a  liability  under  the  warrandice 
given  from  fact  and  deed,  and  to  that  extent  recalled  the 
interlocutor. 

Sir  George  Abercrombie  then  reclaimed  to  the  Court, 
when  their  Lordships  altered  the  interlocutors  of  Lord 
Cringletie,  and  a£Srmed  that  of  Lord  Boston  finding  that 
the  parties  were  liable  to  be  localled  upon  inter  se  pari 
passu.  The  Earl  of  Seafield  having  submitted  this  judgment 
to  the  review  of  the  Court,  their  Lordships  recalled  the 
interlocutor  of  Lord  Beston,  and  found  in  terms  of  Lord 
Cringletie's  interlocutor  of  the  25th  February  1817,  in  all 
respects,  and  decerned  accordingly. 

The  Earl  of  Seafield  then  appealed  to  the  House  of 
of  Lords  against  these  judgments  finding  him  liable  in 
relief  to  Sir  George  Abercrombie. 

The  House  of  Lords  found  '  that  the  teinds  of  the  whole 

*  parish  of  Fordyce  appear  to  have  been  comprised  in  the 
'  tack  dated  9th  August  1604,  subject  to  the  tack-duty,  in 

*  name  of  teind  silver,  reserved  by  the  said  tack ;  and 
'  that  such  ta^k  was,  by  the  decreet  of  the  Commissioners 
'  of  Parliament  of  the  19th  June  1618,  prorogated  in 
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favour  of  Jamest  then  Earl  of  Findlater  (then  claiming 
the  benefit  of  the  said  tack  of  1604),  for*  the  space  of 
203  years  after  the  expiring  of  the  said  tack,  which 
prorogation  will  not  expire  till  the  year  1846 ;  and  that 
at  the  date  of  the  assignation  of  the  14th  June  1656,  the 
said  James,  Earl  of  Findlater,  was  entitled,  under  the 
said  decreet  of  prorogation,  to  all  the  teiuds  of  the  said 
parish  for  and  during  all  the  time  expressed  in  the  said 
decreet  of  prorogation,  and  that  no  title  could  be  gained 
to  the  teinds  of  any  part  of  the  said  parish,  but  subject 
to  the  said  prorogation  of  the  said  tack,  unless  with  the 
concurrence  of  the  said  James,  Earl  of  Findlater,  or  of 
those  claiming  under  him :  And  the  Lords  further  find, 
that,  according  to  the  terms  of  the  said  assignation  of 
the  19th  June  1656,  the  re8i)ondent.  Sir  George  Aber- 
crombie,  claiming  under  the  said  assignation,  was,  as 
between  him  and  the  appellant  claiming  under  the  said 
James,  Earl  of  Findlater,  liable  to  be  charged  for  further 
augmentation  of  the  minister's  stipend  in  respect  of  the 
teinds  comprised  in  the  said  assignation  of  1656  over 
and  above  what  had  been  before  paid  by  him  imder  the 
said  assignation,  in  proportion  to  the  other  teinds  of  the 
said  parish,  but  not  in  any  greater  proportion  ;  and  that 
the  appellant,  claiming  under  the  said  James,  Earl  of 
Findlater,  who  was  entitled  under  the  said  tack  and 
prorogation,  and  was  also  patron  of  the  said  parish,  is 
bound,  under  the  terms  of  the  said  assignation  of  1 656, 
to  relieve  the  respondent  of  such  part  of  the  minister's 
stipend,  as  he  shall  pay  yearly  during  the  continuance 
of  the  said  tack,  over  and  above  an  equal  portion  with 
the  rest  of  the  teinds  of  the  said  parish  comprised  in  the 
said  tack  and  prorogation  of  tack,  the  said  tack  and 
prorogation  of  tack  being,  as  between  the  appellant  and 
respondent,  to  be  deemed  to  have  continued  until  the 
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'  expiration  of  the  said  term  of  203  years  with  respect  to 

*  all  the  teinds  of  the  said  parish,  in  regard  that  daring 

*  the  said  term  no  title  to  the  said  teinds  could  have  heen 
'  obtained  by  any  person,  except  to  the  said  tack  and 

*  prorogation  of  tack,  vdthout  the  act  and  concurrence  of 

*  the  said  James,  Earl  of  Findlater,  or  of  those  claiming 
'  ander  him ;  and  therefore,  if  any  title  to  any  such  teinds 
'  has  been  obtained,  discharged  from  the  said  tack  and 
'  prorogation  of  tack,  the  same  must  have  been  obtained 

*  by  the  act  of  the  said  James,  Earl  of  Findlater,  or  of 
'  those  claiming  under  him :  And  it  is  ordered,  that  with 
'  these  findings  the  cause  be  remitted  back  to  the  Court 

*  of  Session,  to  do  therein  as  shall  be  consistent  with 

*  these  findings,  and  as  shall  be  just/* 

With  these  findings  the  case  was  remitted  to  the  Court 
of  Session,  though  what  became  of  it  afterwards  does  not 
appear. 

The  principle  of  the  judgment  of  the  House  of  Lords 
appears  to  be,  that  the  original  tack,  as  afterwards  pro- 
rogated, and  which  comprehended  the  whole  teinds  of  the 
parish,  could  not  be  affected  by  any  title  to  the  teinds 
subsequently  acquired,  but  that  such  title  must  be  subject 
to  the  burden  of  the  tack.  But  it  was  held,  that  according 
to  the  terms  of  the  assignation  by  the  Earl  of  Findlater, 
which  conveyed  the  tack  and  decree  of  prorogation  to  Sir 
George  Abercrombie's  predecessor,  he,  Sir  George,  in  a 
question  with  the  Earl  of  Findlater  was  liable  to  be 
charged  for  augmentation  of  the  minister's  stipend  in 
respect  of  the  teinds  contained  in  the  assignation  of  1656, 
over  and  above  what  has  been  paid  by  him  pari  passu 
with,  but  not  in  a  greater  proportion  than,  the  other  teinds 
of  the  parish,  and  that  the  appellant,  the  Earl  of  Seafield, 
who  was,  in  right  of  the  landlord,  also  patron  of  the 

^  Shaw's  Appeal  Reports,  yol.  i.  p.  485. 
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parish,  was  bound  to  relieve  the  respondent  during  the 
continuance  of  the  tack  to  the  extent  of  any  surplus 
which  he  might  pay  above  an  equal  portion  with  the  rest 
of  the  parish,  the  said  tack  and  prorogation  being  pre- 
sumed to  have  subsisted  till  the  expiration  of  the  full  proro- 
gated term,  and  as  during  that  period  no  title  could  have 
been  obtained,  (except  subject  to  the  said  tack  and  proroga- 
tion of  tack,)  without  the  act  and  concurrence  of  the  said 
Earl  of  Findlater,  or  of  those  claiming  under  him,  and 
therefore,  if  any  title  to  any  of  such  teinds  had  been 
obtained  free  of  the  tack,  it  must  have  been  obtained  by 
the  act  of  the  Earl  of  Findlater. 

The  vacant  stipends,  which  were  formerly  disposable  for 
pious  uses  at  the  discretion  of  the  patron,  are  now  directed 
to  be  applied  in  aid  of  the  fund  for  the  support  of  clergy- 
men's widows.  This  was  first  provided  by  the  50  Geo. 
III.  c.  84,  §  17,  which  was  limited  to  the  several  sums 
directed  to  be  appropriated  for  augmenting  stipends  (ex- 
cepting only  the  half-yearly  moiety  in  name  of  Ann),  and 
directed  that  these  sums,  with  that  exception,  should, 
during  any  vacancy,  be  paid  into  the  Ministers'  Widows' 
Fund.  But  by  54  Geo.  III.  c.  49,  §  9,  et  aeq.,  it  was  en- 
acted that  in  every  case  of  a  vacancy  arising  in  any  parish 
in  the  Church  of  Scotland,  and  vacant  stipend  occurring, 
such  vacant  stipend,  in  so  far  as  it  has  heretofore  been 
applicable  by  the  patron  to  pious  purposes,  shall  be  levied 
and  paid  to  the  general  collector  of  the  Ministers'  Widows' 
Fund,  who  is  directed  to  apply  the  produce  for  behoof  of 
the  Fund. 

On  the  death  of  a  minister,  his  representatives,  besides 
the  proportion  of  stipend  that  may  be  then  due  to  him, 
are  by  law  entitled  to  an  additional  half-year,  under  the 
name  of  Ann  or  Annat.  This  claim  was  unknown  in 
former  times  and  during  the  papal  regime,  and  its  origin 
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is  involved  in  some  obscurity,  while  the  precise  amoont 
of  it  seems  to  have  fluctuated  from  time  to  time,  and  was 
subject  to  no  certain  rule  until  the  Act  1627,  c.  13,  which, 
on  the  narrative  of  the  necessity  of  adopting  a  stated  and 
equal  course  for  securing  the  Ann  due  to  the  executors 
of  deceased  bishops,  parsons,  and  stipendiary  ministers, 
statutes  and  ordains,  '  that  in  all  cases  hereafter  the  Ann 
shall  be  one  half-year's  rent  of  the  benefice  or  stipend 
over  and  above  what  is  due  to  the  defunct  for  his  in- 
cumbency, which  is  now  settled  to  be  thus, — viz.,  If  the 
incumbent  survive  Whitsunday,  there  shall  belong  to 
them  for  their  incumbency  the  half  of  that  year's  stipend 
or  benefice,  and  for  the  Ann  the  other  half.  And  if  the 
incumbent  survive  Michaelmas,  he  shall  have  right  to 
the  whole  year's  rent  for  his  incumbency,  and  for  his 
Ann  shall  have  the  half-year's  rent  of  the  following 
year,  and  that  the  executors  shall  have  right  thereto, 
without  necessity  or  expenses  of  a  confirmation/  ^ 
The  Annat  is  by  law  divisible  between  the  widow  and 
children,  in  the  proportion  of  one  half  to  her  and  the 
other  half  to  them.*  Where  the  deceased  leaves  neither 
widow  nor  children,  the  Annat  goes  to  his  nearest  of  kin. 
All  stipendiary  ministers  are  comprehended  under  the 
Act,  whether  they  are  paid  from  the  tithes  or  not ;  and  the 
Annat  belongs  to  the  wife  and  children  in  their  own  right 
by  mere  survivancy,  without  the  necessity  of  confirma- 
tion. It  is  not  assignable  by  the  minister  nor  liable  for 
his  debts.' 
The  maxim  of  the  canon  law,  decennalis  et  trienfudis 

1  1672,  c  18. 

2  M'Dennet'8  Children  ».  His  Belict,  14th  July  1747  ;  Scrimgeour,  24th 
June  1668 ;  Clerk,  22d  Jan.  1679 ;  Diet.  464-5.  Colvell  v.  Balmerino, 
6th  July  1665,  ibid.  466. 

»  Bairns  of  the  Bishop  of  Galloway  v,  Couper,  28th  Feb.  1628,  Diet. 
470.    Donaldson,  20th  Feb.  1694,  ibid. 
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possessor  non  tenetur  docere  de  tituh,  does  not  import  an 
absolute  title  as  established  by  such  possession,  or  as  the 
legal  result  of  it,  but  only  infers  a  presumption  in  favour 
of  the  churchman  founding  upon  it,  which  is  liable  to  be 
redargued  by  contrary  proof.  Thus,  where  a  minister 
alleged  that  he  and  his  predecessors  had  been  long  in  the 
possession  of  the  teinds  of  the  parish,  by  tack  or  use  of 
payment  more  than  thirteen  years,  and  founded  upon  the 
above  maxim,  but  at  the  same  time  producing  a  decree  of 
locality  which  gave  him  less  than  he  was  claiming,  it  was 
found  that  the  presumption  created  by  the  rule  of  a 
thirteen  yecurs'  possession  must  give  way  to  the  fact,  and 
that  the  minister's  right  must  be  restricted  to  what  the 
locality  gave  him.^ 

The  same  found  in  a  case  against  the  Magistrates  of 
Stirling.* 

That  the  rule  in  question  can  only  give  a  presumptive 
title,  was  again  found  in  a  case  against  the  College  of  St 
Andrews,  where  it  was  held  that  a  title  produced  by  the 
minister  which  was  found  to  be  null,  could  not  confer 
on  him  the  benefit  of  a  thirteen  years'  possession.' 

The  same  doctrine  has  been  held  in  various  other  cases, 
and  is  laid  down  as  settled  law  by  our  chief  authorities. 

1  Leslie  v.  The  Minister  of  Glenmuick,  24th  Feb.  1681,  Diet.  11001. 
»  28d  July  1708,  Diet.  p.  11008. 
»  Feb.  1684,  Diet  11001. 


CHAPTER  IX. 

OF  JURISDICTION,  AND  THE  FORMS  OF  ACTION  AND 
PROCEEDINGS  THAT  TAKE  PLACE  BEFORE  THE 
COURT  OF  TEINDS. 

It  has  been  already  shown  that  the  various  commissions 
formerly  issued  by  the  King  and  Parliament  for  the  plan- 
tation of  kirks  and  valuation  of  teinds,  ended  at  last  in 
the  establishment  of  the  Lords  of  Council  and  Session,  as 
an  established  and  fixed  judicature,  to  judge,  cognosce,  and 
determine  in  all  affairs  and  causes  whatsoever,  which  were 
formerly  referred  to  the  jurisdiction  and  cognisance  of  the 
said  several  commissions:  and  more  particularly  to  de- 
termine on  all  valuations  and  sales  of  teinds ;  to  grant 
augmentations  of  ministers'  stipends ;  prorogations  of  tacks 
and  teinds ;  to  disjoin  too  large  parishes ;  to  erect  and  build 
new  churches ;  to  annex  and  dismember  churches,  as  they 
shall  think  fit,  conform  to  the  rules  laid  down,  and  powers 
granted  by  the  Acts  1633,  c.  19  ;  1690,  c.  23  and  30,  in  so 
far  as  the  same  stood  unrepealed ;  transplanting  of  kirks, 
disjoining  of  too  large  parishes,  or  erecting  and  building  of 
new  kirks,  being  always  with  consent  of  the  heritors  of 
three  parts,  of  four,  at  least,  of  the  heritors  of  the 
parish  whereof  the  kirk  is  craved  to  be  transported,  or  the 
parish  to  be  disjoined,  and  new  kirks  to  be  erected,  the 
minister  in  the  meantime  to  serve  the  cure  in  the  present 
kirk  of  the  parish. 
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The  Court  were  authorised  to  call  and  discuss  the  causes 
summarily,  conform  to  a  roll  to  be  made  up  and  kept  of 
the  same. 

And  in  order  to  supply  the  lost  registers  of  the  Court  that 
were  destroyed  by  the  well-known  fire  which  occurred  in 
the  buildings  where  they  were  kept,  it  was  ordained  that 
any  authentic  extracts  from  the  said  records  should  be 
brought  in  and  presented  to  the  said  Lords,  to  be  recorded 
in  a  particular  register,  to  be  kept  by  the  Lord  Clerk- 
Begister  and  his  deputes,  as  their  warrants,  and  to  be 
held  and  repute  to  be  as  valid  and  authentic  as  the  prin- 
cipal warrants  themselves,  if  the  same  were  extant. 

By  the  same  Act,  the  Lord  Clerk-Eegister  and  his  de- 
putes were  ordained  to  give  a  new  extract  gratis  to  every 
person  that  should  give  in  an  old  extract,  immediately  upon 
delivery  thereof ;  and  it  was  declared  that  extracts  from 
these  new  records,  should  make  the  like  faith  in  judgment, 
and  outwith  the  same,  as  the  extracts  from  the  old  registers 
of  the  commission  were  wont  to  do  before  the  same  were 
burnt.  And  further,  the  said  Lords  were  empowered, 
upon  such  evidents  and  adminicles  as  they  should  see  cause, 
to  make  up  the  tenor  of  such  decreets,  in  manner  above- 
mentioned,  whereof  extracts  were  amissing,  and  the  re- 
gisters lost  in  the  said  fire. 

The  Lord-Register,  and  his  deputes  to  be  appointed  by 

him,  it  is  declared,  shall  have  the  sole  and  only  power  and 

privilege  of  raising  and  subscribing  of  the  summonses  and 

diligences  relating  to  the  affairs  above  written,  the  same 

always  passing  His  Majesty's  common  signet,  as  formerly ; 

and  that  the  Macers  of  the  Privy  Council,  who  by  their  gifts 

did  attend  the  Commission  of  Parliament,  shall  attend  and 

officiate  before  the  said  Lords  of  Session,  as  they  were  in 

use  to  do  before  the  Commission,  and  none  else. 

In  virtue  of  this  statute  the  whole  fifteen  judges,  com- 

2  R 
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posing  the  Lords  of  Council  and  Session,  of  whom  nine 
formed  a  quorum,  were  accustomed  to  sit  and  transact 
business  in  one  body,  meeting  every  Wednesday  in  time 
of  session  at  twelve  o'clock  noon,  and  thereafter  every 
alternate  Wednesday.  Their  practice  was  not  regulated 
by  any  fixed  rules ;  and  for  a  considerable  period  much 
confusion,  delay,  and  uncertainty  prevailed  in  the  con- 
duct of  their  business. 

In  order  to  explain  fully  the  subject  of  this  chapter,  it 
is  necessary  to  understand,  in  the  first  place,  the  forms  and 
rules  incident  to  their  proceedings  in  the  exercise  of  their 
original  and  proper  jurisdiction  as  a  Court  of  Teinds  ;  and 
secondly,  those  which  arose  out  of  the  newer  extended  juris- 
diction which  was  in  the  course  of  time  devolved  upon  them. 

The  first  subject  which  occurs  in  this  view,  is  the  means 
devised  for  supplying  the  want  of  those  registers  which 
had  been  destroyed  by  the  fire,  as  to  which  it  was  the 
practice  for  any  holder  who  was  possessed  of  copies,  or 
sufficient  evidence  of  such  documents,  of  which  he  was 
desirous  to  obtain  a  judicial  authentication,  to  apply  to  the 
Court  by  petition,  in  the  following  terms — *  That  where  by 

*  the  ninth  Act  of  the  Parliament  of  Scotland,  holden  in 
'  anno  1707,  anent  plantation  of  kirks  and  valuation  of 
'  teinds,  it  is  appointed,  for  supplying  the  lost  registers,  that 

*  any  authentic  extracts  from  the  records  be  brought  in, 
'  and  being  presented  to  your  Lordships,  that  the  same  be 
'  recorded  in  a  particular  register,  to  be  keeped  by  the  Lord 
'  Clerk-Begister,  and  his  deputes,  to  be  appointed  for  that 

*  effect,  which  is  thereby  declared  to  be  repute  as  valid  and 
'  authentic  as  if  the  principall  warrands  themselves  were 
'  extant.  And  accordingly  there  is  herewith  produced,  and 

*  presented  to  your  Lordships,  the  extract  of  a  , 
'  decreet  of  valuation  of  ,  and  others  therm 
'  mentioned,  dated  the        day  of 


JURISDICTION,  FORMS,  ETC.  436 

*  May  it  therefore  please  your  Lordships  to  ordain  your 

*  clerk  to  record  the  above  decreet  of  valuation,  and 
'  to  give  the  petitioner  a  sufficient  and  valid  extract 

*  thereof,  in  the  terms  of  the  foresaid  Act  of  Par- 

*  liament/ 

Order  made  by  the  Court  on  this  petition  in  the  following 
terms:— 

*  Edinburgh,  day  of  . — ^The  Lords  having 

*  considered  the  petition  for  ,  and  heard 

*  counsel  for  the  petitioneri  remit  to  the  Lord  Ordinary  on 
'  Teinds,  to  examine  the  document  referred  to  in  the  peti- 
'  tion,  to  compare  it  with  others  of  the  same  period,  and 

*  under  the  same  signature,  already  recorded  by  authority 

*  of  this  Court,  and  to  report  whether  it  appears  to  be  an 

*  authentic  document/    (Signed  by  the  Lord  President.) 

*  Report  by  the  Lord  Ordinary  on  Teinds,  in  pursuance  of 
.the  foregoing  remit  :— 

*  Edinburgh,  day  oj  . — The  Lord  Ordi- 

*  nary  on  Teinds  having,  in  terms  of  the  above  remit,  ex- 

*  amined  the  document  referred  to,  and  compared  it  with 
'  others  of  the  same  period,  under  the  same  signature,  and 
'  in  the  same  handwriting ;  and  also  with  others  in  the 
'  same  handwriting,  but  under  a  different  signature,  already 

*  recorded  by  the  authority  of  the  Court,  and  all  preserved 
'  in  the  Teind  Office,  is  of  opinion  that  the  document  re- 
'  ferred  to  in  the  remit  is  in  all  respects  authentic/ 

Final  order  on  the  remit : — 

'  Edinburgh,  . — The  Lords  having  resumed 

'  consideration  of  the  petition,  with  the  report  of  the 

*  Lord  Ordinary,  grant  warrant  to  and  authorise  the  clerk 

*  of  Court  to  record  the  document  referred  to,  and  to  give 

*  out  a  new  extract,  in  terms  of  the  statute/  (Signed 
by  the  Lord  President.) 

From  the  institution  of  the  Court  in  1707,  and  for  the 

full  period  of  a  hundred  years,  no  attempt  was  made  to 

2e2 
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regulate  the  proceedings  of  the  commissionerB,  or  to  lay 
down  any  particular  form  according  to  which  their  bud* 
ness  should  be  conducted. 

The  first  effort  of  that  nature  was  made  by  the  Act 
48  Geo.  III.  c.  138,  bearing  date  the  3d  of  June  1808, 
'  intituled  an  Act  for  defining  and  regulating  the  powers  of 
'  the  Commissioners  of  Teinds  in  augmenting  and  modi- 
*  fying  the  stipends  of  the  Clergy  of  Scotland.'  This 
statute  was  followed  by  an  Act  of  Sederunt  of  the  5th 
July  1809,  *  concerning  the  form  of  proceeding  in  pro- 
'  cesses  of  augmentation,  modification,  and  locality  ;'^  and 
the  terms  and  provisions  of  it,  in  connection  with  the 
relative  Act  of  Parliament,  have  been  already  fully  ex- 
plained. It  had  been  previously  doubted  whether  the 
Commissioners  had  sufficient  power  to  refuse  strnplidter 
to  grant  any  augmentation,  or  where  there  had  been  a 
previous  augmentation,  how  far  they  had  power  to  grant 
a  second  in  any  case.  Both  which  points  were  settled  in 
the  affirmative. 

By  the  statute  first  above  referred  to,  it  was  enacted, 
1^  That  it  should  not  be  competent  to  award  a  second 
augmentation  till  the  lapse  of  a  certain  period  from  the 
date  of  the  last.  And  by  the  seventh  section  of  the  same 
statute  it  was  provided,  that  the  Commissioners  may, 
in  every  case,  refuse  to  augment  or  modify  any  stipend 
either  in  respect  of  there  being  no  legal  funds  for  augmen- 
tation, or  in  respect  of  the  circumstances  of  the  case. 
Various  other  regulations  were  enacted  for  simplifying 
the  mode  of  citations  in  processes  of  augmentation,  regu- 
lating the  proceedings  therein,  changing  the  medium  in 
which  the  stipend  was  to  be  payable  from  money  to 
victual,  and  various  other  matters  for  which  reference  is 
made  to  the  preceding  explanations  as  already  specified. 

^  See  antea,  p.  226  «r  teq. 
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From  these  references  it  will  be  seen,  that  in  the  pro- 
cess of  augmentation  the  pursuer  is  required,  in  the  first 
instance,  to  lodge  with  the  clerk  a  note  stating  the  amount 
of  the  stipend,  distinguishing  what  is  paid  in  money  from 
what  is  paid  in  victual,  specifying  the  measure  by  which 
it  is  paid,  and  stating  also  the  amount  of  the  communion 
elements.  He  must  at  the  same  time  produce  a  rental  of 
the  parish,  distinguishing  the  rent  of  each  heritor. 

When  the  summons  is  called  in  Court,  the  first  step  is 
to  allow  all  concerned  to  see  the  summons  and  writings 
for  fourteen  days,  after  which,  upon  the  cause  being  again 
enrolled,  the  heritors  will  be  held  as  confessed  upon  the 
rental,  unless  they  condescend  upon  valuations  of  their 
teinds. 

After  the  day  for  proving  has  elapsed,  if  the  heritors 
object  to  the  minister's  rental,  a  remit  is  made  to  the  Lord 
Ordinary  to  hear  parties,  to  adjust  the  rental,  and  to 
report. 

When  the  scheme  of  the  proven  rental  is  prepared,  the 
parties  are  heard  upon  the  merits ;  and  when  the  Court 
grants  an  augmentation,  the  cause  will  be  remitted  to  an 
Ordinary  to  prepare  a  locality  and  to  report,  and  the 
minister  may  then  crave  his  Lordship  to  ordain  the  heri- 
tors to  produce  their  rights  to  their  teinds  within  a  fixed 
time,  not  less  than  three  montlis,  with  certification;  after 
the  expiry  of  which  time  it  is  provided,  that  *  a  remit 
'  shall  be  made  to  the  clerk  to  prepare  a  scheme  of  locality, 

*  either  according  to  the  proven  rental,  in  case  no  rights 

*  are  produced,  or  according  to  the  rights  and  interests 

*  which  are  produced  by  the  heritors,  and  that  this  scheme, 

*  so  prepared,  shall  immediately  be  approved  of  by  the 

*  Lord  Ordinary,  and  afterwards  by  the  Court,  as  an  in- 

*  terim  scheme,  according  to  which  the  minister's  stipend 
'  shall  be  paid,  aye  and  until  a  final  locality  shall  be  set- 
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'  tied,  and  the  minister  furnished  by  the  common  agent 
'  with  an  extracted  decreet  at  .the  expense  of  the  heri- 
'  tors,  for  which  he  is  entitled  to  take  credit  in  his 
*  account/ 

By  the  50  Greo.  III.  cap.  12,  and  the  53  Geo.  III.  cap.  61, 
certain  important  changes  on  the  form  and  constitation 
of  the  CJourt  were  introduced.  The  29th  section  of  the 
first  of  these  statutes,  on  the  narrative  that  it  would 
facilitate  the  despatch  of  business  in  the  Court  if  the 
duty  of  the  Outer  House  were  done  by  a  certain  number 
of  the  ordinary  judges  officiating  there  in  a  more  per- 
manent manner  than  the  present  weekly  rotation,  enacted 
that  the  three  junior  ordinary  judges  of  the  First  Division 
of  the  Court,  and  the  two  junior  ordinary  judges  of  the 
Second  Division,  should  be  relieved  from  attendance  in  the 
Inner  House,  and  should  sit  there  no  longer,  but  should 
sit  as  Lords  Ordinary  in  the  Outer  House  to  perform  the 
business  thereof,  and  should  officiate  as  Lords  Ordinary 
according  to  the  rules  and  forms  of  proceeding  for  the 
time,  observed  in  processes  depending  before  Lords 
Ordinary. 

By  the  Act  63  Geo.  III.  cap.  64,  it  was  enacted  by 
section  first,  that  from  the  time  of  passing  the  Act,  the 
three  junior  ordinary  judges  of  the  First  Division  of  the 
Court,  and  the  two  junior  ordinary  judges  of  the  Second 
Division  for  the  time  being,  should  officiate  in  the  manner 
therein  directed;  and  with  reference  to  the  subject  of 
teinds,  it  was  provided  by  the  third  section,  that  all  remits 
made  from  the  Lords  of  Council  and  Session  as  commis- 
sioners for  plantation  of  kirks  and  valuation  of  teinds,  to 
a  Lord  Ordinary,  shall  be  made  to  the  last  appointed 
judge  of  the  said  three  junior  ordinary  judges  of  the 
First  Division :  Provided  always  that  in  the  case  of  the 
death,  resignation,  sickness,  or  necessary  absence  of  the 
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said  last  appointed  or  junior  ordinary  judge  of  the  said 
First  Division,  it  should  be  competent  to  the  whole  Court, 
or  a  quorum,  to  appoint  the  four  permanent  Ordinaries  to 
officiate  by  rotation  as  Ordinaries  in  the  Bill-Chamber  and 
in  teind  processes,  until  the  said  junior  judge  shall  again 
officiate,  or  another  judge  be  appointed  in  his  stead. 

By  section  fifth  it  is  enacted,  that  in  remits  from  the 
Lords  of  Session  as  commissioners  for  plantation  of  kirks 
and  valuation  of  teinds,  it  should  be  competent  to  reclaim 
to  the  said  Lords  as  such  commissioners. 

In  consequence  of  these  enactments,  the  junior  Lord 
Ordinary  began  to  sit  one  day  in  the  week  to  dispose  of 
teind  cases,  for  which  purpose  he  took  up  a  roll  of  these 
cases,  which  was  duly  called,  and  every  week-day  dis- 
poBed  of  by  him. 

This  continued  to  be  the  state  of  matters  until  the  Act 
6  Greo.  IV.  cap.  120  was  passed,  by  which  an  important 
change  was  introduced,  materially  affecting  the  business  of 
the  Teind  Court.  In  the  first  place,  it  was  enacted,  that 
from  and  after  the  11th  of  November  1825,  the  seven  junior 
ordinary  judges  of  the  Court  should  be  relieved  from  at- 
tendance in  the  Inner  House,  unless  in  so  far  as  is  specially 
provided,  but  should  act  as  Lords  Ordinary  in  the  Outer 
House,  to  perform  the  business  which  by  the  subsisting 
Acts  and  usages  belongs  to  the  office  of  Lord  Ordinary  in 
the  Outer  House,  and  that  the  Lord  President  and  three 
of  the  senior  ordinary  judges  should  form  the  Inner 
House  of  the  First  Division,  and  the  Lord  Justice-Clerk, 
with  the  remaining  three  ordinary  judges,  should  form 
the  Inner  House  of  the  Second  Division. 

By  these  enactments,  the  Lords  Ordinaiy  were  detached 
from  any  connection  with  the  Inner  House,  and  their 
functions  were  confined  to  the  proper  business  of  the 
Outer  House.      The  remaining  judges  constituted  the 
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Inner  House,  under  the  respective  presidencies  of  the 
Lord  President  for  the  First  Division,  and  the  Lord 
Justice-Clerk  for  the  Second  Division. 

Under  the  previous  system  of  the  Court,  the  business 
which  involved  claims  and  questions  of  strict  law,  along 
with  other  matters  where  a  greater  latitude  of  judg- 
ment was  admissible,  had  been  classed  together  under  no 
system,  and  without  any  fixed  rule  or  governing  principle 
of  arrangeuient,  which  necessarily  led  to  an  uncertainty 
of  judgment  most  unfavourable  to  the  ends  of  justice. 
This  led  the  framers  of  the  above  statute  to  adopt  an 
obvious  distinction  between  the  diflferent  kinds  of  busi- 
ness with  which  they  were  dealing — viz.,  Those  causes  or 
questions  which  were  of  a  judicial  nature,  and  depended 
on  strict  legal  principles,  and  those  which  partook  of  a 
ministerial  or  discretionary  character.  With  regard  to  the 
first,  they  classed  under  that  head  all  actions  for  the 
valuation  or  sale  of  teinds,  or  actions  for  proving  the  tenor 
of  the  same,  all  actions  of  suspensibu  or  reduction  of  loca- 
lities, and  all  actions  of  declarator  or  reduction  connected 
with  teinds,  which  could  previously  have  been  compe- 
tently brought  before  the  Lords  Commissioners  for  Planta- 
tion of  Kirks,  and  it  was  enacted  that  all  these  proceedings 
should  thereafter  be  brought  before  and  decided  by  one  or 
other  of  the  Divisions  of  the  Court  of  Session,  who  should  be 
held  as  a  quorum  of  the  said  Commissioners.  And  farther, 
all  such  causes  were  subjected  to  this  important  enact- 
ment, that  they  should  be  all  conducted  and  proceeded  in  as 
nearly  as  possible  according  to  the  forms  prescribed  by  the 
saidAct  forthe  preparation  of  causes  in  the  Court  of  Session. 

The  Lord  Ordinary,  it  was  provided,  should  have  the 
same  power  to  determine  the  cause  as  is  declared  to  be 
competent  to  the  Lord  Ordinary  in  the  Outer  House,  in 
causes  before  the  Court  of  Session,  but  that  he  should  not 
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be  entitled  to  review  his  own  interlocutors ;  but  the  same 
were  declared  subject  to  review  only  in  the  Inner  House,  in 
the  manner  directed  in  causes  before  the  Court  of  Session. 

With  regard  to  the  second  class  of  proceedings,  of  a 
ministerial  or  discretionary  nature,  it  was  provided,  that 
in  assigning  or  modifying  competent  stipends  to  the  paro- 
chial clergy  out  of  the  teinds  of  the  parish,  and  in  uniting 
and  disjoining  parishes,  and  generally,  in  the  exercise  of 
whatever  jurisdiction  the  Court  of  Teinds  might  possess  of 
a  ministerial  and  discretionary  kind,  their  powers  should 
in  no  way  be  altered  or  affected  by  the  said  Act,  but  the 
same  should  continue  to  be  exercised  by  the  whole  Lords 
Commissioners,  or  a  quorum  thereof,  in  the  same  way 
and  manner  as  heretofore. 

Belative  to  this  statute,  and  to  the  form  of  processes  in 
the  Teind  Court,  an  Act  of  Sederunt  was  passed  by  the 
Lords  of  Council  and  Session  containing  various  regula- 
tions on  the  latter  subject,  and  following  out  the  distinc- 
tion laid  down  by  the  Statute  between  actions  in  which 
the  proceedings  are  of  a  judicial  nature  and  those  in  which 
the  proceedings  are  ministerial  and  discretionary ;  and  re- 
peating the  rule  that  such  causes  as  fall  within  the  first 
class  shall  be  proceeded  in  as  nearly  as  possible  according 
to  the  forms  prescribed  by  the  Act  for  the  preparation  of 
causes  in  the  Court  of  Session. 

It  was  therefore  enacted,  in  the  first  place,  that  all  sum- 
monses and  diligences  in  the  Teind  Court  shall  be  signed 
by  the  clerk  of  that  Court,  and  not  by  a  writer  to  the 
Signet;  but  they  must  pass  the  Signet. 

2.  That  no  summons  shall  be  issued  in  blank,  but 
shall  be  fully  libelled  before  it  passes  the  Signet. 

3.  That  all  teind  summonses  of  the  description  falling 
under  the  first  class  referred  to  in  the  Act  of  Parliament 
shall  be  upon  the  same  iuducise,  and  upon  the  same  diet  of 
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compearance,  and  shall  be  executed  against  the  defender 
or  defenders  within  Scotland,  or  out  of  the  kingdom,  and 
shall  be  brought  into  Court,  and  called  in  the  same  way  as 
ordinary  actions  in  the  Court  of  Session. 

The  will  of  the  summons  in  teind  cases  shall  charge  the 
messenger  to  summon  the  defender  to  compear  before 
the  Lords  of  Council  and  Session,  Commissioners  appointed 
for  Plantation  of  Kirks  and  Valuation  of  Teinds,  &c. 

After  the  summons  is  called,  it  shall  be  competent  for 
the  pursuer  forthwith  to  enroll  it  before  the  junior  Lord 
Ordinary  for  one  or  other  of  the  Divisions  of  the  Court  of 
Session,  at  the  option  of  the  pursuer. 

In  processes  of  valuation  of  teinds,  the  Act  of  Sederunt 
provides — 

1.  That  the  summons  shall  distinctly  set  forth  the  rent 
of  the  lands  according  to  the  current  leases,  when  they  are 
under  lease ;  and  when  they  are  not  under  lease,  the  rent 
shall  be  stated  which  it  is  averred  they  would  bring  if  let 
on  a  lease  for  nineteen  years,  if  arable  ;  eleven  years,  if 
pasture  lands ;  or  nineteen  years,  if  partly  both,  with  the 
usual  and  customary  clauses.  If  the  pursuer  means  to 
claim  deduction  on  account  of  recent  improvements,  the 
amount  of  such  deductions  shall  be  distinctly  stated,  in  so 
far  as  it  is  founded  on  documents  in  the  pursuer's  possession 
which  shall  be  produced ;  and  this  shall  be  applied  rmUoHa 
mutandis  when  the  titular  or  minister  is  the  pursuer. 

2.  Defences  shall  be  given  in  by  all  the  defenders  either 
separately  or  jointly,  as  they  may  see  cause,  and  must 
contain  every  defence,  both  dilatory  and  peremptory,  on 
which  they  mean  to  rely,  and  must  meet  the  statement  of 
facts  and  conclusions  contained  in  the  summons  by  either 
admitting  or  denying  the  averments  in  fact  and  the  con- 
clusions in  law  as  therein  stated.  The  dilatory  defences 
must  be  disposed  of,  and  the  record  completed  as  required 
in  ordinary  cases  by  the  seventh  section  of  the  statute. 
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3.  Where  the  statements  of  the  parties  truly  differ,  and 
a  proof  becomes  necessary,  and  may  be  confined  to  the 
facts  as  stated  in  the  summons  and  defences,  without 
ordering  condescendences^  as  required  in  ordinary  actions 
before  the  Court  of  Session,  this  course  may  be  followed. 
But  power  is  reserved  to  the  Lord  Ordinary  to  proceed 
otherwise  if  he  shall  judge  necessary. 

4.  With  regard  to  pleas  in  law,  they  are  required  to  be 
disposed  of  as  pointed  out  in  the  eleventh  section  of  the 
statute. 

5  and  6.  When  a  proof  is  necessary,  it  is  directed  to  be 
taken  by  commission,  as  at  present ;  and  when  taken  and 
reported,  a  state  and  scheme  is  required  to  be  made  up  in 
the  usual  manner  by  the  teind  clerk,  and  reported  to  the 
Lord  Ordinary,  who  thereupon  shall  order  parties  to  be 
heard  upon  the  whole  matters  in  dispute,  or  such  part 
thereof  as  he  may  think  proper,  and  he  shall  either  pro- 
ceed to  decide  the  cause,  or  order  cases  and  give  judgment, 
which  judgment  shall  be  final ;  or  he  may  take  it  to  re- 
port on  cases  to  that  division  to  which  the  cause  belongs. 

7.  When  the  Ordinary  pronounces  a  judgment,  it  may 
be  brought  under  review  of  the  division  by  the  party  who 
is  dissatisfied,  by  printing  and  boxing  a  note  within 
twenty-one  days  from  the  date  of  the  interlocutor,  reciting 
the  same,  and  praying  the  Court  to  alter  it  in  whole  or  in 
part ;  and  if  the  interlocutor  shall  have  been  pronounced 
on  cases,  these  cases  must  be  printed  and  boxed  along 
with  the  note,  and  notice  of  application  for  review  must 
be  given  by  delivery  of  six  copies  of  the  note  to  the  known 
agent  of  the  opposite  party. 

Decrees  in  absence  shall  be  dealt  with  as  in  the  Court 
of  Session. 

By  the  1  and  2  Geo.  IV.  c.  28,  §  10,  proceeding  upon 
a  consideration  of  the  insufficiency  of  the  existing  pro- 
visions for  bringing  processes  of  augmentation  and  lo- 
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cality  to  a  conclusion,  it  was  enacted,  thai  it  should  be 
lawful  for  the  Court  of  Session,  as  Commissioners  for 
Plantation  of  Kirks  and  Valuation  of  Teinds,  to  pass  act8 
of  sederunt  from  time  to  time  for  regulating  the  form  and 
manner  of  proceeding  in  all  processes  of  augmentation  and 
locality  that  may  come  before  them,  in  such  manner  as 
they  may  see  expedient  for  the  despatch  of  business,  and 
for  bringing  such  processes  to  a  final  conclusion.  Pro- 
vided, that  copies  of  all  such  acts  shall  be  transmitted  by 
the  President  of  the  Court  of  Session  to  the  Secretary  of 
State  for  the  Home  Department,  to  be  by  him  laid  before 
both  the  Houses  of  Parliament ; — no  such  acts  to  come  in 
force  till  the  expiration  of  three  calendar  months  after 
the  first  day  of  the  meeting  of  such  session  of  Parliament. 

By  the  Act  1  and  2  Victoria,  cap.  116,  it  is  enacted, 
that  the  second  junior  Lord  Ordinary,  for  the  time,  shall 
thereafter  be  judge  on  the  teind  causes  and  proceedings 
which  were  previously  appropriated  to  the  junior  Lord 
Ordinary.  It  is  farther  provided,  that  the  Lords  Ordinary 
shall  not  be  exclusively  attached  to  either  Division  of  the 
Court,  but  equally  to  both  Divisions  thereof. 

Where  it  appears  that,  under  an  interim  locality,  the 
minister  is  unable,  through  surrender  of  teinds,  or  other 
causes  affecting  its  eflSciency,  to  operate  payment  to  any 
considerable  extent  of  the  stipend,  it  is  provided,  by  Act 
of  Sederunt  20th  June  1838,  *  that  it  shall  be  competent 

*  to  the  Lord  Ordinary,  on  the  motion  of  the  minister  or 

*  other  party  interested,  to  appoint  a  new  interim  scheme 

*  of  locality  to  be  prepared,  and  also  a  state  of  arrears  re- 

*  raaining  due  from  the  causes  before  specified  to  be  made 

*  up ;  and  when  the  said  rectified  locality  and  state  of 

*  arrears  shall  be  approved  of,  the  Lord  Ordinary  shall 

*  give  decree  for  the  arrears,  and  the  rectified  locality 

*  shall  subsist  as  a  new  interim  rule  of  payment  of  the 

*  stipend  then  current,  aye  and  until  it  be  set  aside  by  any 
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'  other  rule  which  may  be  afterw^ards  granted  on  cause 
*  shewn/ 

2.  Under  the  reservation  after  provided,  as  to  expenses, 
it  shall  be  competent  to  any  heritor  or  heritors,  the  state 
of  whose  teinds  has  been  materially  altered  by  decrees  of 
valuation,  or  by  other  circumstances  which  may  have 
occurred  subsequent  to  the  approval  of  an  interim  scheme, 
to  apply  for  a  rectification  of  the  locality  giving  effect  to 
the  new  or  corrected  state  of  the  teinds ;  and  when  the 
rectified  locality  shall  be  approved  of  by  the  Lord  Ordi- 
nary as  a  new  rule  of  payment,  he  shall,  at  the  same  time, 
appoint  a  state  of  arrears  to  be  prepared,  if  the  state 
of  the  process  and  the  interests  of  the  parties  render  this 
necessary,  with  power  to  him  to  give  decree  for  the  same. 

3.  When  any  new  interim  scheme  or  schemes  shall  be 
rendered  necessary  by  surrenders  or  production  of  rights 
made  by  heritors,  or  by  any  other  unexpected  emergency 
occurring  subsequent  to  the  previous  interim  scheme  or 
schemes,  it  shall  be  competent  to  the  Lord  Ordinary  to 
lay  the  expense  of  the  new  interim  scheme  and  states  of 
arrears,  or  such  part  thereof  as  may  appear  proper,  on  the 
party  whose  surrender  or  productions  or  proceedings,  as 
aforesaid,  shall  make  such  new  interim  scheme  necessary, 
unless  such  heritor  or  heritors  shall  be  able  to  shew  a 
reasonable  cause  to  the  contrary  to  the  satisfaction  of  the 
Lord  Ordinary,  in  which  last  case  the  expense  shall  be 
defrayed  by  the  common  agent. 

4.  When  a  surrender  shall  be  made  by  a  bill  of  suspen- 
sion by  an  heritor  after  the  interim  decree,  in  place  of  a 
minute  of  surrender,  it  shall  be  competent  to  the  minister, 
as  well  as  the  common  agent,  if  the  surrender  appear  to 
him  well  founded,  to  accede  to  the  same,  and  to  give  in  a 
minute  in  the  process  of  locality,  moving  the  Lord  Ordi- 
nary to  appoint  a  new  interim  scheme  at  the  expense  of 
the  heritor  making  the  surrender,  without  prejudice  to  the 
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heritor's  answer  to  the  same,  in  terms  of  the  3d  section  of 
this  Act. 

By  the  Act  2  and  3  Victoria,  which  regulates  the  judicial 
business  of  the  Court  of  Session,  it  is  enacted  by  sec- 
tion 8,  that  the  Judges  of  the  two  Divisions  of  the  Inner 
House  of  the  Court  of  Session,  along  with  the  Lord  Ordi- 
nary, who  shall  be  judge  in  teind  cases  and  proceedings  for 
the  time  being,  shall  be  Lords  Commissioners  for  Teinds, 
and  shall  constitute  the  Court  of  Commissioners  for  Teinds; 
and  any  five  of  the  said  Judges  shall  be  a  quorum  of  the 
said  Court ;  and  it  shall  be  competent  to  the  said  Court, 
in  causes  which  they  deem  to  be  of  importance  or  diffi- 
culty, to  order  that  such  causes  shall  be  heard  before  the 
whole  Judges  of  the  Court  of  Session,  and  to  obtain  their 
opinion  in  like  manner  as  is  provided  in  ordinary  cases 
depending  in  either  Division  of  the  Court  of  Session. 

The  Court  of  Session  Act  1860,  which  makes  it  incom- 
petent for  the  Lord  Ordinary  to  order  minutes  of  debate, 
applies  to  teind  causes,  and  in  this  case  minutes  of  debate 
having  been  giving  in,  were  ordered  to  be  withdrawn.^ 

OF  LOCALITIES. 

These  are  proceedings  clearly  of  a  judicial  nature,  and 
falling  within  the  first  clause  of  the  statute,  which  requires 
that  they  shall  be  conducted  as  nearly  as  may  be  according 
to  the  forms  prescribed  for  causes  before  the  Court  of 
Session.  But  from  the  peculiar  nature  of  a  process  of 
locality,  it  does  not  admit  of  being  conducted  precisely  in 
that  form,  and  therefore  the  Act  of  Sederunt  enacts  that, 
with  regard  to  localities,  the  present  form  of  proceeding 
shall  be  continued,  subject  to  the  following  alterations : — 

>  City  of  Edinburgh  v,  Learmonth,  2l8t  Noyember  1866.  Jurist,  ycH. 
xxviii.  p.  22. 
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No  person  who  is  agent  for  the  minister  or  titular,  or  for 
any  heritor  in  the  parish,  shall  be  appointed  common  agent. 

Interim  schemes  of  locality  shall  be  prepared  when 
necessary,  and  approved  of  as  at  present,  according  to  the 
Begulations  and  Act  of  Sederunt  1809,  which  are  con- 
firmed ;  and  as  soon  as  the  proceedings  with  regard  to  the 
interim  locality  are  concluded,  the  common  agent  shall 
forthwith  prepare  a  scheme  of  final  locality,  and  he  shall 
distribute  copies  thereof  among  the  agents  for  the  heri- 
tors as  soon  as  may  be,  and  no  new  production  shall 
thereafter  be  received,  except  upon  payment  of  such 
expenses  as  may  be  thereby  occasioned,  to  be  modified 
by  the  Lord  Ordinary. 

After  this  state  and  scheme  shall  have  been  distributed 
among  the  heritors,  the  Lord  Ordinary  shall  ordain  objec- 
tions thereto,  to  be  given  in  by  any  of  the  heritors  who 
may  think  themselves  aggrieved  by  the  proposed  mode  of 
allocation,  and  the  Lord  Ordinary  may  either  hear  parties 
viva  voce  upon  such  objections,  and  the  answers  that  may 
be  made  thereto  at  the  bar,  or  he  may,  if  he  shall  see 
cause,  allow  all  concerned  to  give  in  written  answers  to 
such  objections  within  such  time  as  he  shall  think  proper 
to  appoint,  and  shall  thereafter  proceed,  in  so  far  as 
regards  any  application  for  prorogating  that  time,  in  the 
manner  directed  by  the  twelfth  section  of  the  statute. 

When  the  Lord  Ordinary  has  pronounced  a  judgment, 
he  shall  have  no  power  of  reviewing  it ;  but  it  may  be 
reviewed  by  the  Division  to  which  the  cause  belongs,  by 
giving  in  a  note  within  twenty-one  days  from  the  date  of 
the  judgment,  the  procedure  on  which  note  shall  be  the 
same  as  in  reviewing  judgments  of  the  Lord  Ordinary  in 
the  Court  of  Session. 

The  forms  incident  to  localities  have  been  the  subject 
of  various  changes ;  and  from  the  number  of  parties  having 
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interest  in  that  important  stage  of  the  proceedings,  and 
the  complicated  and  di£5cult  questions  which  arise  among 
them,  these  proceedings  are  frequently  protracted  to  an 
apparently  interminable  length,  during  which  the  minister 
is  maintained  by  a  hypothetical  system  of  interim  pay- 
ments, leaving  the  ultimate  adjustment  of  these  to  be  the 
subject  of  new  agitations  between  overpaying  and  under- 
paying heritors,  which  only  cease  when  a  general  peace  is 
obtained  by  a  final  locality.  This  is  a  system  equally  vexa- 
tious to  the  Court  and  to  all  concerned  in  such  discussions. 

Of  these  diiBculties  a  remarkable  example  occurred  in 
the  case  of  Weatherstone  and  others,  in  the  Locality  of 
Channelkirk,  in  which  it  appeared  that  the  minister  of  that 
parish  had,  in  1779,  obtained  a  decree  of  augmentation 
and  modification,  to  commence  for  crop  and  year  1778. 

In  1781  a  remit  was  made  to  the  clerk,  who  prepared  a 
scheme  of  locality  of  that  augmentation,  which  was  allowed 
to  be  seen  and  objected  to  on  6th  March  1782.  Objec- 
tions were  lodged  by  many  of  the  heritors,  and  it  was  not 
until  1789  that  a  decree  was  pronounced,  approving  of  the 
locality  as  a  final  scheme. 

In  February  1792  the  Earl  of  Lauderdale,  an  heritor, 
raised  a  reduction  of  the  decree,  in  respect — Isf,  That  it 
was  obtained  in  absence  of  him,  and  that  he  had  never 
been  cited ;  2(Z,  That  he  had  an  heritable  right  to  bis 
teinds,  and,  as  there  was  a  sufficiency  of  free  teinds  in 
the  parish  to  meet  the  augmentation,  he  ought  not  to  have 
been  localled  upon  at  all ;  and,  3rf,  That  supposing  he 
were  liable  to  be  localled  upon,  he  held  a  decree  of  valua- 
tion by  the  High  Commission,  dated  22d  July  1681,  and 
the  stipend  allocated  on  him  exceeded  the  amount  of  that 
valuation.  He  therefore  concluded  that  *  the  said  pre- 
*  tended  decree  of  modification  and  locality  ought  and 
'  should  be  reduced  and  set  aside,  in  so  far  as  respects  the 


JURISDICTION,  F0BH6,  ETO.  449 

'  locality,  in  manner  before  mentioned,  and  the  pursuer 

*  reponed  and  restored  thereagainst ;  and  further,  a  new 

*  allocation  of  the  stipend  of  the  said  parish  of  Channel 

*  Kirk  ought  and  should  be  settled  and  established,  by 

*  decree  of  our  said  Lords  as  Commissioners  aforesaid,  ac- 

*  cording  to  the  rights  and  interests  of  the  pursuer,  and 

*  the  other  heritors  of  the  said  parish  ;  and  the  same  being 

*  so  done,  the  said  new  allocation  ought  and  should  be  de- 

*  cemed  and  ordained,  by  decree  of  our  said  Lords,  to  take 

*  place  as  for  crop  and  year  1778,  and  in  all  time  thereafter.' 

In  June  1792  the  Court  *  reduced  the  decree  of  locality, 

*  and  decerned  and  remitted  to  Lord  Ankerville,  Ordinary, 
'  to  hear  parties  on  the  other  conclusions  of  the  libel/  His 
Lordship,  in  consequence,  remitted  to  the  clerk  *  to  rectify 

*  the  locality  according  to  the  interests  now  produced/ 

Upon  this  an  entirely  new  scheme  of  locality  was  pre- 
pared, inter  alia,  relieving  Lord  Lauderdale  of  the  aug- 
mentation. Objections  to  the  scheme  were  lodged  by  Mr 
Borthwick  of  Crookston,  who  contended,  that  in  place  of 
having  any  burden  laid  on  his  teinds,  he  ought  to  be  allo- 
cated only  on  the  amount  paid  prior  to  1778.  His  objec- 
tions were  repelled,  and  a  new  scheme  was  approved  of  by 
the  Court  in  1793. 

Mrs  Weatherstone,  an  heritor,  then  petitioned  against 
the  above  judgment,  and,  after  some  procedure,  the  Court 
remitted  to  the  Lord  Ordinary  to  hear  parties.  On  the 
14th  of  May  1794,  his  Lordship  refused  the  petition  for 
Mrs  Weatherstone ;  and  above  forty  days  thereafter  she 
presented  a  petition  to  the  Court  against  that  judgment. 
The  Court  allowed  *  all  concerned  to   see   and  answer 

*  the  same  betwixt  and  the  first  sederunt-day  in  November 

*  next.' 

In  the  meantime  the  minister  obtained  a  new  aagmen- 

tation,  to  commence  with  crop  and  year  1793,  and  no 

2f 
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answers  to  Mrs  Weatherstone's  petition  were  ever  lodged. 
A  new  scheme  of  locality  was  put  into  process,  to  which 
Mrs  Weatherstone  lodged  objections.  Several  of  the 
heritors  also  raised  processes  of  approbation  of  sub-valna^ 
tion  of  their  teinds ;  and,  in  particular,  Mr  Murray  of 
Heriot's  Hall  raised  such  a  process  in  1797,  and^  after 
some  delay,  obtained  decree  in  1808.  He  sold  the  lands 
to  Mr  Shepherd,  who  surrendered  his  teinds  in  1801 ;  and 
in  that  year,  the  scheme  prepared  in  1796  was  approved 
as  an  interim  scheme,   '  aye  and  until  the  debates  and 

*  contentions  among  the  heritors  be  settled,  and  a  final 

*  locality  established,'  after  which  the  process  fell  asleep. 

In  1811  a  third  process  of  augmentation  was  raised  by 
the  minister,  and  in  1814  decree  was  obtained,  to  com- 
mence with  crop  and  year  1811.  In  the  same  year,  1814, 
the  minister,  after  some  years  of  litigation,  obtained  de- 
cree of  reduction  of  the  sub-valuations  of  three  of  the 
heritors,  but  failed  to  reduce  Mr  Murray's. 

The  two  processes  of  locality  and  augmentation  were 
conjoined,  and  an  interim  locality  was  approved  of  in  1815. 
Thereafter  all  the  heritors,  not  already  possessing  decrees 
of  valuation,  led  a  proving  of  the  tenor  of  a  decree  of 
the  High  Commission,  dated  22d  July  1631,  valuing  the 
teinds  of  nearly  the  whole  parish,  and  nearly  the  whole 
parish  had  surrendered  their  teinds,  and  a  final  scheme  of 
locality  was  approved  of  in  1827,  founded  upon  the  valued 
teinds  of  the  whole  parish. 

It  now  appeared  that,  assuming  the  final  scheme  of 
1827  as  a  standard  of  comparison,  Mrs  Weatherstone,  Mr 
Murray,  and  some  of  the  other  heritors,  had  been  over- 
paying their  just  proportion  of  stipend,  and  that  the 
Marquis  of  Tweeddale  and  others  had  been  underpaying 
theirs.  The  overpaying  heritors  therefore  contended,  that 
they  should  be  held  liable  to  the  minister  for  no  more 
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than  the  valued  teinde,  as  surrendered  and  made  the  basis 
of  the  final  decree  of  locality ;  and  they  claimed  repetition 
from  the  underpaying  heritors  of  each  annual  surplus 
payment,  from  1778  downwards.  They  also  claimed 
simple  interest,  and  interest  upon  annual  accumulations 
of  principal  and  interest. 

A  remit  being  made  to  the  Teind  Clerk,  he  prepared  a 
report,  by  which  it  appeared  that  the  under-payments 
amounted  to  L.1761  principal,  and  L.2138  of  interest. 

The  consideration  of  this  case  gave  rise  to  lengthened 
proceedings,  additional  cases,  and  successive  remits  to  the 
Teind  Clerk,  and  involved  various  important  questions, 
which  were  decided  by  a  long  interlocutor  of  Lord 
Moncreiff,  Ordinary.  One  material  point  regarded  the 
effect  of  the  reduction  by  Lord  Lauderdale  of  the  decree 
of  locality  in  1789,  as  to  which  Lord  Moncreiff  found, 

*  that,  prior  to  the  final  decree  of  locality,  in  1827,  there 
'  was  no  standing  final  locality  posterior  to  that  for  which 
'  decree  was  given  in  1778,  in  respect  that  the  decree 
'  which  had  been  pronounced  in  1789  was  effectually  set 
'  aside,  as  to  all  parties,  by  the  reduction  at  the  instance 
'  of  the  Earl  of  Lauderdale,  and  the  entirely  new  scheme 
'  of  locality  prepared  under  it  in  1793  ;  and  in  respect  that 
'  that  new  locality  never  was  finally  approved  of,  finds 

*  that  where  payment  of  stipends  is  made  under  interim 

*  decrees  of  locality,  there  is  an  implied  judicial  contract 

*  among  all  the  parties,  that  when  the  legal  obligations  of 

'  the  heritors  shall  be  determined  by  final  decrees,  their 

'  several  interests  shall  be  adjusted  from  the  commence- 

'  ment  of  the  process  or  processes,  according  to  the  true 

^  state  of  their  rights  and  obligations,  and  that  the  claims 

^  of  relief  thus  arising  cannot  be  affected  by  the  length  of 

'  time  during  which  the  settlement  of  a  final  locality  may 

'  have  been  delayed/ 

2f2 
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There  is  then  a  finding  of  a  fact,  as  admitted  on  the 
record,  that  the  condescenders,  or  their  authors,  were 
parties  to  the  proceedings  in  the  several  processes  of 
locality  referred  to,  and  that  they  have  sufiiciently  con- 
descended on  their  several  rights  and  interests,  and 
estahlished  their  titles  to  insist. 

The  interlocutor  then  proceeds  in  the  following  terms, 
viz. :  *  Finds,  That  in  so  far  as  the  final  decree  of  locality 
'  may  have  proceeded,  as  to  any  particular  lands,  on  a  decree 
'  of  approbation  of  a  sub-valuation,  the  interests  of  the 

*  parties,  in  regard  to  the  period  preceding  the  date  of  such 
'  decree  of  approbation,  must  be  adjusted  on  the  footing  of 
'  the  teinds  of  these  lands  having  been  unvalued,  but  that 

*  where  decrees  of  approbation,  or  of  valuation  by  the  High 

*  Commission,  prior  in  date  to  1778,  have  been  produced, 

*  the  allocation  by  the  final  decree  giving  effect  to  them 

*  must  be  the  rule.' 

Finally,  the  Lord  Ordinary  found,  in  conclusion,  that, 
with  respect  to  the  payment  of  the  particular  portions  of 
the  stipend  modified  to  the  minister,  there  was,  under  the 
special  circumstances,  and  post  tantum  temporis^  and 
having  regard  to  the  statutory  prescription,  room  for  a 
presumption  of  law  and  fact,  that  all  such  sums  of  sti- 
pend were  duly  paid  by  the  parties  liable  in  payment  of 
them,  in  terms  of  the  interim  decrees ;  and  therefore  that 
it  is  not  necessary  for  the  claimants  to  produce  evidence, 
by  receipts  or  otherwise,  that  the  sums  in  question  were 
duly  paid  by  them. 

This  interlocutor  was  submitted  to  the  review  of  the 
Court ;  and  at  the  advising  it  was  observed  by  Lord 
Balgray :  *  There  are  two  leading  questions  here :  first, 
'  What  is  the  effect  of  a  reduction  of  a  final  locality  by  a 
'  single  heritor,  as  regards  his  co-heritors  ?  and,  second, 

*  What  is  the  true  nature  and  effect  of  an  interim  locality  ? 
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As  to  the  first  point,  I  conceive  that  the  reduction 
throws  open  the  decree  as  to  all  the  heritors;  and,  in 
this  case,  the  conclusions  of  the  summons  of  Lord  Lau- 
derdale were  of  a  very  general  nature.  It  is  also  re- 
ported to  be  the  practice  in  such  a  case,  that  the  locality, 
when  a  reduction  of  it  is  obtained,  is,  by  the  same  inter* 
locutor,  declared  to  stand  as  an  interim  rule  of  payment 
till  a  new  locality  is  obtained,  and  thenceforth  it  is  held 
the  same  as  if  there  had  never  been  a  final  locality* 
I  apprehend,  therefore,  that,  after  the  reduction  by  Lord 
Lauderdale,  the  final  locality  of  1789  was  converted  into 
an  interim  locality,  and  must  be  so  dealt  with. 

*  As  to  the  second  point,  the  nature  of  an  interim 
locality,  it  is  a  temporary  arrangement,  introduced,  inter 
alia,  for  the  convenience  of  the  minister.  It  fixes 
nothing  irrevocably  as  to  questions  of  accounting  among 
the  heritors  themselves.  An  heritor,  paying  in  virtue  of 
an  interim  locality,  does  so  under  the  legal  warrant  of 
this  Court,  whereby  he  is  authorised  to  look  forward  for 
redress,  if  he  overpays.  And  I  see  no  room  for  any 
distinction  as  to  this  between  a  decree  of  approbation  of 
a  sub-valuation,  and  a  decree  of  valuation  by  the  High 
Court.  A  sub-valuation,  as  soon  as  approved,  has  all 
the  force  of  a  decree  originating  in  the  High  Court,  and 
both  should  receive  equal  efiect,  when  obtained,  before 
the  final  scheme  of  locality  is  fized/ 
His  Lordship  concluded  with  the  expression  of  some 
doubt  as  to  whether  adequate  evidence  of  the  payments 
had  been  produced. 

The  Lord  President  and  other  judges  concurred  in  the 
views  stated  by  Lord  Balgray,  and,  in  the  end,  the  follow- 
ing interlocutor  was  imanimously  pronounced :— *  Adhere 
*  to  the  interlocutor  of  the  Lord  Ordinary,  reclaimed 
'  against,  excepting  in  so  far  as  it  '^  finds  that,  in  so  far  as 
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<  the  final  decreet  of  locality  may  have  proceeded  as  to 
'  any  particular  lands,  on  a  decreet  of  approbation  of  a 
'sub-valuation,  the  interests  of  the  parties  in  regard  to 
'  the  period  preceding  the  date  of  such  decreet  of  appro- 
'  bation  must  be  adjusted  on  the  footing  of  tlie  teinds  of 
Hhose  lands  having  been  unvalued:*^  Alter  this  finding, 
'  and  find  that  decreets  of  approbation  of  a  sub-valuation 
'  should  be  considered  as  in  pari  casu  with  other  decreets 
'  of  valuation  pronounced  by  the  High  Commission,  and 
'  ought  to  rank  in  the  same  way  with  them,  and,  accord- 
'ingly,  to  draw  back  to  the  commencement  of  the 
'  localities  not  finally  settled.  And  also  excepting  in  so 
'  far  as  it  finds  that  it  is  not  necessary  ''  for  the  claimants 
'  to  produce  evidence  by  receipts  or  otherwise,  of  the  suc- 
'  cessive  particular  payments  made  to  the  ministers  for 
'  the  time,  unless  it  shall  be  averred  by  the  respondents 
'  that,  with  reference  to  any  particular  sum  or  sums,  the 

*  payment  was  either  not  made  at  all,  or  was  made  by 
'  some  of  the  respondents  themselves :"  Eecall  this  finding : 
'  Find  that  the  respondents  are  entitled  to  receive  reason- 
'  able  evidence  of  the  payments  alleged  to  have  been  made 
'  by  the  claimants ;  and  with  these  findings,  remit  to  the 
'  Lord  Ordinary,  to  receive  such  farther  evidence,  and  to 
'  dispose  of  the  cause  qtioad  ultra ;  and  find  no  expenses 

*  due  to  either  party.' 

It  is  not  stated  in  the  report  of  the  case  whether  any  or 
what  proceedings  took  place  under  the  remit  with  which 
the  interlocutor  concludes.  Sut  no  doubt  some  material 
proceedings  must  have  taken  place,  as  the  rubric  of  the 
report  states  the  following  points  to  have  been  decided,  of 
some  of  which  no  notice  is  taken,  nor  any  warrant  for  them 
appears  in  the  interlocutors  or  previous  steps  of  the  pro- 
cess, viz. — 

Teinda  Process, — Ist^  A  decree  of  reduction,  obtained 
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by  one  of  several  heritors,  of  a  final  decreet  of  locality, 
has  the  effect  to  convert  it  into  an  interim  decreet  as  to  all 
the  heritors. 

2d,  A  decree  of  approbation  of  a  sub-valuation,  obtained 
during  the  currency  of  an  interim  scheme  of  locality,  and 
made  the  basis  of  allocation  in  the  final  scheme,  has  the 
same  effect  as  a  rule  of  adjustment  among  the  co-heritors, 
as  a  decree  of  valuation  pronouuced  by  the  High  Commis- 
sion, and,  in  either  case,  it  draws  back  to  the  date  of  the 
preceding  final  decree  of  locality. 

3(2,  A  petition  against  a  judgment  by  a  Lord  Ordinary 
under  a  remit  from  the  Court,  in  a  process  of  locality  in 
1794,  which  was  not  presented  for  more  than  forty  days, 
but  was  ordered  to  be  answered — ^held  to  keep  the  judg- 
ment open. 

Prescription — Bona  Fides. — If  payments  of  stipend  are 
made  imder  an  interim  decreet  of  locality,  there  is  an 
implied  judicial  contract,  that  when  the  legal  obligations 
of  the  heritors  are  determined  by  final  decreet,  their 
several  interests  shall  be  adjusted  from  the  commence- 
ment of  the  process  according  to  the  true  state  of  their 
rights  and  obligations ;  and,  therefore,  the  claims  of  relief 
thus  arising  cannot  be  affected  by  the  length  of  time 
during  which  the  settlement  of  a  final  scheme  and  decreet 
may  have  been  delayed ;  nor  is  the  plea  of  bon^a  fde  con- 
sumption a  defence  against  such  claims  of  relief. 

TitU  to  Purstie — Executor — Process — Record, — 1.  When 
parties  are  called  and  appear  as  heritors  in  a  process  of 
locality,  and  make  over-payments  of  stipend  under  an  in- 
terim decreet,  it  is  not  necessary  for  them,  in  adjusting 
their  claims  of  relief  in  that  process,  to  produce  the  title- 
deeds  of  their  lands  to  entitle  them  to  repetition  from  the 
under-paying  heritors,  parties  to  the  same  process  ;  but  if 
any  of  the  original  parties  are  dead,  or  have  sold  their 
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lands,  the  parties  who  were  sisted  in  their  room  mnst  pro- 
duce either  a  confirmation  before  extract,  or  a  special 
assignation. 

2.  Judgment  pronounced  without  a  closed  record. 

Proof. — When  a  mutual  accounting  among  heritors, 
who  had  made  payments  under  an  interim  decree,  drew 
back  for  forty-nine  years,  held  that  the  parties  claiming 
repetition  must  still  produce  reasonable  evidence  of  their 
having  actually  made  the  over-payments;  and  question 
what  facts  and  presumptions  amount  to  such  evidence. 

Interest — Question  in  regard  to  claims  of  relief  among 
heritors — ^What  interest  is  due  on  over-payments  of 
stipend?^ 

Doubts  have  been  entertained  as  to  the  competency  of 
a  reduction  of  a  decreet  in  absence,  which  were  decided 
by  a  very  narrow  majority  in  the  case  of  the  locality  of 
Kinnoul,  in  which,  in  1814,  the  minister  of  the  parish  had 
brought  a  process  of  augmentation.  Mr  Just,  the  pro- 
prietor of  certain  lands  within  the  parish,  which  had  been 
valued  in  1635,  but  the  report  of  which  was  not  discovered 
till  about  the  year  1794,  having  brought  a  process  of  appro- 
bation of  the  sub-valuation  so  far  as  he  was  concerned, 
executed  it  personally  both  against  Lord  Kinnoul,  the 
titular,  and  the  minister.  No  appearance  was  made  by 
either  of  them,  and  decreet  of  approbation  was  pro- 
nounced in  absence,  on  the  8th  March  1815.  In  the 
following  year  Mr  M*Donald  purchased  the  land;  and 
in  the  course  of  preparation  of  a  scheme  of  locality, 
he  offered  to  surrender  his  teinds  in  terms  of  the 
decreet  of  approbation.  The  titular  and  the  minister 
then  brought  an  action  of  reduction  of  the  decreet,  in 
which  the  common  agent  for  behoof  of  the  heritors  also 

^  Weatherstone  and  others  v.  Marquis  of  Tweeddale,  Shaw's  Reports, 
vol.  xii.  p.  1. 
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appeared  as  a  pursuer.  The  action  was  grounded  on 
dereliction  by  over-payments  for  upwards  of  a  century. 
To  this  it  was  answered,  first,  that  the  heritors  had  no 
title  to  appear ;  and,  second,  that  a  reduction  of  a  decreet 
of  approbation  of  a  valuation  was  incompetent.  The  Lord 
Ordinary  found  sufficient  evidence  of  dereliction ;  and  that 
decreet  having  been  obtained  in  the  absence  of  the  titular 
and  the  minister,  they  were  now  entitled  to  challenge  the 
same.  Mr  McDonald  reclaimed;  and  the  Court, after  having 
ordered  memorials,  found,  with  respect  to  the  right  of  the 
heritors  to  appear,  that  the  opposition  of  the  heritors,  and 
their  appearance  at  all  in  this  question,  was  irregular  and 
incompetent ;  and  with  regard  to  the  competency  of  the 
action,  they  repelled  the  reasons  of  reduction,  and  as- 
soilzied Mr  M'Donald,  *  in  respect  the  parties  concerned 

*  were  regularly  cited  in  the  action  of  approbation  and 

*  valuation,  brought   by  the   defender,  Mr   McDonald's 

*  author,  and  that  the  decreet  that*  followed  thereupon, 

*  though  obtained  in  absence,  cannot  now  be  opened  up/ 
Thereafter  the  pursuers  having  reclaimed,  the  Court  ap- 
pointed them  to  state  in  a  minute  *  what  appeared  to  have 

*  been  the  ratio  decidendi  in  each  of  the  cases  referred  to 

*  in  their  petition,  in  support  of  their  pleas ;'  and  on  advis- 
ing the  minute  containing  the  required  statement,  they 
altered  the  interlocutor  so  far  '  as  to  repel  Mr  McDonald's 

*  objections  to  the  competency  of  the  action  of  reduction,' 
and  remitted  to  the  Lord  Ordinary  to  prepare  the  cause  on 
the  merits.  This  judgment,  which  was  pronounced  by  a 
narrow  majority,  Mr  M*Donald  brought  under  review,  but 
the  Court  by  a  majority  adhered.^ 

The  same  question  occurred  in  the  case  of  the  locality 
of  Speymouth,  with  regard  to  the  teinds  of  two  separate 

1  Earl  of  Einnoal  v.  M'Donald,  2l8t  May  1825,  Shaw's  Teind  Casea, 
p.  64. 
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parishes,  which  were  valued  in  1629,  and  thereafter  the 
two  parishes  were  united  under  the  name  of  Speymouth. 
In  1779,  Lord  Fife,  who  was  infeft  in  the  whole  parish  of 
Speymouth,  conveyed  the  same  to  the  Duke  of  Grordon, 
who  entered  into  possession  at  Whitsunday  of  that  year. 
Lord  Fife  still  remaining  feudally  vested  in  August  1784, 
brought  a  process  of  approbation  of  the  sub-valuation 
obtained  in  1629.  The  parish  of  Speymouth  having  become 
vacant,  he  executed  a  summons  against  a  person  who  had 
received  a  presentation  to  it  on  24th  December  1784,  which 
was  laid  before  the  Presbytery,  and  sustained  on  the  6th 
January  1785.  The  summons  of  approbation  was  exe- 
cuted against  him  in  July  that  year,  but  he  was  not 
inducted  till  October  thereafter,  and  decreet  of  approbation 
in  absence  was  pronounced  on  20th  November  1792. 

The  minister  having  subsequently  obtained  an  augmen- 
tation, the  Duke  of  Gordon,  who  had  now  made  up  his 
titles,  proposed  to  surrender  his  teinds^  in  terms  of  the 
decreet  of  approbation.  This  was  opposed  by  the  minister, 
who  brought  an  action  of  reduction  on  various  grounds, 
and  particularly— ^1.  That  the  summons  of  approbation 
ought  not  to  have  been  at  the  instance  of  Lord  Fife. 
2.  That  although  the  presentation  was  prior  to  the  date  of 
execution,  yet  as  the  induction  was  posterior  to  it,  the 
church  was  therefore  vacant,  and  the  Moderator  of  the 
Presbytery  ought  to  have  been  called,  which  was  not 
done.  3.  That  the  sub-valuation  had  been  derelinquished, 
and  the  approbation  was  in  absence.  To  which  it  was 
answered,  Ist^  that  Lord  Fife,  as  the  feudal  proprietor,  was 
alone  the  party  entitled  to  pursue;  2c2,  the  church  was  not 
vacant,  the  presentation  having  been  sustained  before  the 
execution ;  and  3(2,  that  it  was  incompetent  to  reduce  a 
decreet  in  absence.  The  Lord  Ordinary  found  that  the 
action  of  reduction  ought   to  be  dismissed ;   and  the 
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Court,  delayed  to  give  judgment  till  the  case  of  Ein- 
noul  should  be  decided,  adhered.  Thereafter,  on  a  re- 
claiming petition,  and  haying  repelled  the  objections  in 
the  case  of  Kinnoul,  they  so  far  altered  as  to  sustain  the 
competency  of  the  action  of  reduction,  and  allow  the  con- 
descendence as  to  dereliction ;  and  afterwards,  on  advising 
a  petition  for  the  Duke  of  Grordon,  with  answers,  they  ad- 
hered.* 

It  is  observed  by  the  reporter,  that  *  the  judges  were 
*  satisfied  that  the  objections  to  the  formality  of  the  pro- 
'  cess  of  approbation  were  not  well  founded ;  but  the  same 
'  difference  of  opinion  as  to  the  competency  of  the  reduc- 
'  tion  was  expressed  e^  in  the  case  of  Kinnoul/ 

In  a  case  where  an  heritor  was  charged  for  payment  of 
a  proportion  of  stipend  allocated  upon  him  under  an  interim 
decree  of  locality,  he  suspended,  upon  the  ground  that  the 
minister  was  insolvent,  that  the  teinds  of  the  other  heri- 
tors were  exhausted,  and  that  the  interim  scheme  was 
objected  to  upon  grounds  which,  if  sustained,  would  render 
the  charge  an  encroachment  on  the  stock.  The  Court 
ultimately  passed  the  bill  of  suspension  on  caution.' 

In  a  very  recent  case,  an  attempt  was  made  by  the  heri- 
tor to  object  to  the  correction  of  an  interim  scheme,  by 
way  of  a  reclaiming  note  to  the  Court,  averring  that  it 
included  lands  which  were  not  teindable.  To  which  it 
was  objected  that  an  interim  scheme  of  locality  was  not 
reviewable  by  the  Court  in  that  form  ;  and  on  hearing  a 
verbal  argument  upon  that  point,  the  Court  ordered 
minutes  of  debate. 

In  support  of  the  reclaiming  note,  it  was  contended  that 
such  a  proceeding  was  competent  under  the  late  regula- 
tions of  the  Court,  particularly  the  Act  63  Gteo.  II.,  sec.  64, 

1  Gillon  p.  Duke  of  Gordon,  2d  Dec.  1S26,  Shawns  Teind  Cases,  p.  64. 

2  Oswald  9.  Morton,  21st  Not.  1S26,  Shaw's  Repozts,  toI.  xiv.  p.  82. 
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by  which  one  of  the  Lords  Ordinary  was  appointed  as  the 
Lord  Ordinary  to  whom  all  remits  from  the  Court  of 
Teinds  should  be  made;  and  that,  on  remits  from  the  Lords 
of  Session,  as  Commissioners  for  Plantation  of  Kirks,  it 
should  be  competent  to  reclaim  to  such  Lords,  as  said  Com- 
missioners ;  that  by  various  clauses  of  the  Judicature  Act, 
and  relative  Acts  of  Sederunt,  it  was  provided  that  interim 
schemes  of  locality  should  be  approved  of  as  at  present, 
and  that  all  actions  in  relation  to  localling  of  augmented 
stipends  among  heritors  should  thereafter  be  conducted, 
as  nearly  as  may  be,  according  to  the  forms  prescribed  for 
causes  before  the  Court  of  Session;  and  the  interlocu- 
tors of  Lords  Ordinary  should  be  subject  to  review  only  by 
the  Division  of  the  Court  of  Session  to  which  such  Lord 
Ordinary  belongs,  which  Division  should,  to  that  eflPect,  be 
held  as  a  quorum  of  the  said  Commissioners.  And,  in  con- 
clusion, it  was  contended,  that,  having  reference  to  the 
rules  of  procedure  more  recently  introduced,  it  must  be 
held  that  a  reclaiming  note  was  competent  against  an 
interim  locality  made  up  on  erroneous  principles. 

But  the  argument  of  the  respondent  was  adopted  by  the 
Court,  who  were  unanimous  in  refusing  the  reclaiming 
note  as  incompetent.  They  held  that  the  only  question 
before  the  Court  was  the  competency  of  the  reclaiming 
note,  and  the  averment  on  which  it  was  founded  might 
more  properly  lead  to  a  reduction ;  that  it  appeared  that 
this  matter  had  been  put  on  a  more  definite  footing  by  the 
Act  of  Sederunt  1809,  passed  for  the  express  purpose  of 
regulating  the  form  of  process  in  interim  schemes  of 
locality,  not  with  the  view  to  regulate  finally  the  rights  of 
heritors  inter  $e,  but  to  secure  payment  to  the  minister  in 
the  interval,  before  approval  of  a  final  scheme  of  stipend 
awarded  to  him;  that  the  scheme  so  prepared  was  required 
to  be  immediately  approved  by  the  Lord  Ordinary,  and 
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afterwards  by  the  Coott,  as  an  interim  scheme,  aye  and 
until  a  final  locality  should  be  settled ;  that  the  provisions 
of  the  Judicature  Act  did  not  apply  to  these  interim 
schemes,  to  the  effect  of  making  them  reviewable  by  re- 
claiming note,  nor  is  there  any  authority  between  that 
time  and  1825  for  doing  so ;  and  though  by  that  Act 
teind  processes  are  to  be  conducted  according  to  the  forms 
of  the  Court  of  Session,  they  are  only  to  be  so  proceeded  in 
as  nearly  as  possible.  They  are  so  far  to  be  kept  out 
of  the  ordinary  forms  of  process.  Finally,  it  was  observed 
that  the  form  of  an  interim  scheme  of  locality  derives  its 
importance  from  its  being  the  means  by  which  a  minister 
obtains  his  stipend,  until  a  final  scheme  is  settled.  Before 
that  form  was  fixed,  the  minister,  on  getting  extract 
decree  of  modification,  was  entitled  to  proceed  against  any 
one  of  the  heritors,  who  had  each  their  relief  against  the 
rest.  That  was  a  clumsy  remedy,  and  the  method  of  an 
interim  scheme  was  substituted  for  it. 

The  Court,  upon  these  grounds,  unanimously  refused  the 
reclaiming  note  as  incompetent.^ 

In  the  locality  of  Rosskeen  an  heritor  claimed  exemp- 
tion from  any  part  of  the  burden  of  an  augmentation,  on 
the  ground  of  his  possessing  bishop's  teinds.  This  being 
denied,  the  Lord  Ordinary  remitted  to  the  Teind  Clerk  to 
investigate  and  report  whether  the  teinds  of  the  objector 
were  bishop's  teinds  in  the  hands  of  the  Crown.  On  a 
reclaiming  note,  the  Court  recalled  the  interlocutor  as 
incompetent  in  hoc  statu,  holding  that  the  objector  was 
not  entitled  to  throw  the  expense  of  such  an  inquiry  on  the 
general  process,  or  the  burden  of  making  it  on  the  Teind 
Clerk,  but  was  bound  to  take  farther  means  to  prove  his 


1  M*Diannid  v.  the  Earl  of  Moray,  6th  March  1862,  Jurist,  toI.  xxxIt. 
p.  867. 
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own  case,  before  asking  an  inyestigation  by  the  Teind 
Clerk.^ 

The  patron  of  a  parish  having  applied  for  sequestration 
of  certain  teinds,  whereof  he  averred  that  he  was  titular, 
the  Court  granted  the  sequestration,  and  named  a  judicial 
factor.  But  thereafter  they  recalled  the  sequestration  on 
the  application  of  certain  other  heritors,  whose  teinds 
were  affected  by  the  sequestration,  and  to  whom  the 
petition  of  the  heritor  applying  for  the  sequestration  had 
not  been  intimated,  and  who  averred  that  the  question 
of  titularity  was  sub  judice  in  a  depending  process  of 
declarator,  the  Court  holding  that  it  was  inexpedient  to 
invert  the  possession  pending  the  declarator.^ 

In  a  process  of  valuation  raised  in  March  1823  by  the 
late  Mr  Campbell  of  Blythswood,  and  thereafter  insisted 
on  by  his  successor,  of  the  teinds  of  certain  of  his  lands, 
extending  to  upwards  of  ninety-four  acres  Scotch  measure, 
a  proof  was  reported  on  28th  February  1824 ;  this  proof  was 
taken  by  the  pursuer  entirely  ex  parte,  but  by  a  sub- 
sequent interlocutor,  all  concerned  were  allowed  to  see 
the  process,  and  appointed  to  be  ready  to  debate.  But 
the  term  was  never  circumduced,  and  the  process  fell 
asleep,  but  was  wakened  on  the  6th  February  1828,  and 
a  remit  made  to  the  clerk  to  prepare  a  scheme  of  valua- 
tion, which  was  prepared  and  reported,  and  allowed  to 
be  seen  and  objected  to  by  all  concerned. 

In  framing  this  scheme  the  clerk  had  adopted  the 
views  and  calculations  of  a  land-surveyor  in  Mr  Campbell's 
employment,  whose  evidence  showed  that  he  had  ascer- 
tained, from  the  depositions  principally  of  two  witnesses, 
that  the  average  rate  of  value  of  the  whole  teinds  was 

1  Robs  <».  M'lieod,  12th  March  1862,  Fac.  Coll.,  vol.  xxiv.  p.  774. 

2  Wood  and  Mackintosh  v.  Mackintosh  and  the  Officers  of  State,  lOth 
Feb.  1862,  Fac.  Coll.,  vol.  xxiv.  p.  668. 
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L.3,  58.  3d.  per  acre,  upon  which  average  rate  the  teiiid 
was  calculated. 

Objections  were  lodged  to  the  scheme  for  the  Officers 
of  State,  chiefly  on  the  ground  that  the  actual  rent  had 
not  been  adopted  as  the  rule  of  value,  in  so  far  as  the 
lands  were  let.  Answers  and  revised  answers  followed 
in  November  1828,  after  which  the  process  again  fell 
asleep,  and  was  not  wakened  till  a  wakening  was  brought 
by  the  Officers  of  State  in  1866. 

In  the  meantime,  a  considerable  portion  of  the  lands 
included  in  the  summons  of  valuation  had  been  feued 
out,  leaving  in  the  pursuer's  possession  forty-eight  acres, 
and  some  fractional  parts  imperial  measure,  or  a  little 
more  than  thirty-eight  Scotch  acres.  The  Officers  of 
State  then  put  in  a  minute,  abandoning  their  former 
objections,  and  consenting  that  the  valuation  should  be 
restricted  to  the  forty-eight  acres. 

A  remit  being  then  made  to  the  Teind  Clerk,  he  pre- 
pared a  rectified  scheme  of  valuation  applicable  to  the 
above  extent  of  land. 

To  this  rectified  scheme  objections  were  lodged  by  the 
pursuer,  who  insisted  upon  a  new  proof,  the  defenders,  on 
the  other  hand,  contending  in  their  answers  that  the 
former  average  must  be  the  rule  of  valuation. 

It  was  stated  by  the  clerk,  that  in  his  amended  scheme 
he  had  proceeded  entirely  upon  the  data  and  principles 
on  which  the  original  scheme  was  founded,  and  he  accord- 
ingly valued  the  unfeued  lands  of  Blythswood  at  the 
average  rate  of  L.3,  6s.  3d.  per  acre. 

But  the  Lord  Ordinary  repelled  the  objections,  and 
approved  of  the  rectified  scheme. 

The  pursuer  reclaimed,  when  the  matter  was  argued 
before  the  Court,  and  their  Lordshijps  altered  the  inter- 
locutor of  the  Lord  Ordinary,  and  found  that  at  the  time 
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of  wakening  the  process  by  the  OfBicers  of  State,  they  had 
agreed  to  a  restriction  of  the  object  of  the  valuatioD,  that 
the  calculation  of  an  average  rent  for  the  whole  ninety-four 
acres  over  head  for  the  original  sums  of  valuation,  and  proof 
led  thereon,  became  quite  inapplicable  to  the  real  valae  of 
the  forty-eight  acres,  to  which,  by  the  consent  of  the  Crown, 
the  process  was  thereafter  to  be  restricted ;  that  owing  to 
that  entire  change  in  the  object  of  the  process,  the  proof 
originally  led  became  no  longer  applicable  to  the  actual 
facts  of  the  case ;  that  as  no  interlocutor  had  adopted  an 
average  value  as  the  rule  of  the  valuation,  supposing 
that  to  be  a  competent  and  legal  mode  of  valuation,  the 
pursuer  was  not  restricted  thereto ;  and  that  the  Crown 
had  no  right  to  resist  a  new  proof,  which  shall  ascer- 
tain the  real  worth  and  teind  of  the  forty-eight  acres,  to 
which  the  process  of  valuation  is  now  restricted,  and  cannot 
be  heard  to  maintain,  that  in  respect  to  any  of  the  findings 
in  this  process,  they  are  entitled  to  draw  more  than  the 
real  and  actual  teinds  of  the  lands ;  that  the  reclaimer  is 
entitled  to  insist  in  and  lead  a  proof  de  novo  of  the  real 
value  of  the  worth  and  teind  of  th^  lands  to  which  the 
process  now  applies,  but  found  him  liable  to  the  Officers 
of  State  in  any  expenses  which  may  have  been  fruitlessly 
incurred  by  them  in  the  earlier  stages  of  the  process, 
and  allow  an  account  of  such  expenses  to  be  given  itl 

From  an  early  period  of  the  Reformation,  commissions 
were  issued  for  plantation  of  kirks  and  valuation  of 
teinds,  and  it  appears  that  they  were  tlien  in  use  to  deal 
with  the  case  where  two  parishes  were  united  or  joined 
into  one,  which  took  place  principally  where  one  of  the 
parishes  contained  inadequate  means  for  providing  a  sti- 
pend to  the  minister.  In  that  case,  and  where  there 
occurred  separate  titularities,  the  stipend,  when  modified, 
was  divided  between  the  two  proportionally,  according  to 
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the  respective  teind  rentals,  each  titular  having  only 
right  to  allocate  the  proportion  thereof  within  his  own 
titularity. 

This  occurred  first  in  the  case  of  MaxweU  of  Tinwald 
against  the  Officers  of  State,  which  is  not  reported,  but 
was  decided  in  1718,  and  has  been  followed  in  various 
instances  as  a  precedent,  particularly  in  the  case  of 
Fotheringham,^  and  Ogilvy,  in  which  the  case  of  Maxwell 
is  referred  to.  The  rule  is,  that  the  order  of  allocation 
shall  take  place  in  each  parish  in  the  same  way  as  it 
would  have  done  had  they  continued  separate,  without 
regard  to  any  right  of  preference  which  may  appear  to 
exist  between  the  titulars  themselves.  Thus,  it  has  been 
applied  where  a  college  was  titular  of  the  one  parish,  and 
the  Crown,  as  coming  in  place  of  a  bishop,  was  titular  of 
the  other,*  in  which  case  the  Court  held  not  only  that 
the  Crown  teinds  were  to  be  allocated  before  those  of  the 
college,  but  that  the  modified  stipend  must  be  divided 
between  them  proportionally,  according  to  their  respective 
teind  rentals,  each  titular  having  only  right  to  allocate  his 
proportion  thereof  within  his  own  titularity.  Where  one 
parish  has  been  divided  into  two,  and  the  titularity  of  the 
new  parish  transferred,  they  will  in  like  manner  be  held 
as  separate  parishes  in  any  new  locality.^ 

In  these  cases  the  two  parishes  were  said  to  be  united. 
But  there  is  another  class  of  cases  where  the  lesser  parish 
was  annexed  to  the  greater,  but  only  qiu)ad  sacra,  and 
the  question  occurred  whether  the  inhabitants  of  the 
smaller  parish,  who  were  thus  obliged  to  resort  to  the 
church  of  the  larger,  should  pay  their  stipends  to  the 
minister  of  that  church,  or  to  the  minister  of  the  former 

1  Fac.  CoU.,  18th  July  1774. 

2  Parish  of  Logie,  6th  December  1*798,  Fac.  Coll. 

s  Duke  of  Hamilton,  28d  Jan.  1799,  Foe.  Coll.     See  also  Maxwell  v. 
the  Earl  of  Hopetonn,  6th  Dec.  1798,  Fac.  Coll. 
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which  they  had  left.  This  gave  rise  to  a  long  argament, 
but  it  was  ultimately  found  that  the  disjunction  of  the 
lands  in  question  from  the  parish  of  Falkirk,  and  their 
annexation  to  Slamannan,  by  decree  of  28th  November 
1724,  being  only  quoad  scLcra^  cannot  have  the  effect  of 
subjecting  them  in  payment  of  any  stipend  to  the  minister 
of  Slamannan  ;  and  therefore  the  Lords  ordained  them 
to  be  struck  out  of  the  rental  of  that  parish.^ 

SMALL  STIPEND  ACTS. 

A  new  jurisdiction  of  a  ministerial  nature  was  confer- 
red on  the  Court  by  the  Act  50  Gleo.  III.  c.  84,  and  5 
Geo.  IV.  c.  72,  with  regard  to  small  stipends.  The  first 
of  these  proceeded  upon  a  preamble,  stating  that  the 
stipends  of  the  parochial  ministers,  by  reason  of  the  fall 
in  the  value  of  money,  and  the  numerous  valuations  of 
teinds  which  had  taken  place,  had  become  inadequate 
for  their  support ;  and  the  same  consequence  had  followed 
where  the  stipends  were  payable  from  funds  unconnected 
with  the  teinds.  For  these  reasons,  and  as  it  is  expe- 
dient that  means  should  be  provided  for  remedying  this 
state  of  things,  it  was  provided  that  an  annual  sum,  not 
exceeding  L.10,000,  should  be  set  apart  out  of  the  public 
revenues  to  answer  the  purposes  of  the  Act. 

The  clerks  of  the  different  Presbyteries  are  required  to 
transmit  to  the  Teind  Clerk,  or  the  Principal  Clerk  of  the 
Lords  Commissioners  of  Teinds,  accounts  of  the  different 
parishes  in  each  Presbytery,  the  stipends  of  which  do  not 
amount  to  L.150  per  annum,  and  which  there  are  no 
means  under  the  present  law  of  augmenting,  specifying 
at  the  same  time  the  amount  and  particulars  of  each 
such  stipend;  and  when  these   accounts  are  received, 

*  Duke  of  Hamilton  ©.  Lord  Dundas,  28d  Jan.  179»,  Fac.  Coll. 
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they,  upon  the  application  of  any  of  the  ministers,  or  of 
the  Procurator  for  the  Church,  on  behalf  of  the  whole, 
are  required  to  be  taken  into  consideration  by  the  Court, 
as  Commissioners  of  Teinds,  and  a  list  to  be  made  up, 
under  their  direction  and  authority,  of  all  such  stipends  as 
are  of  less  amount  than  L.150,  and  which  there  are  no 
means  of  augmenting,  and  of  the  sums  necessary  to  aug- 
ment each  stipend  to  that  amount,  provided  that  these 
augmentations  shall  not  on  the  whole  exceed  the  sum  of 
L.  10,000. 

If  any  minister  thinks  himself  aggrieved  by  any  report 
or  proceedings  of  any  Presbytery  in  these  matters,  he  may, 
by  petition,  state  the  grounds  of  his  objection  or  com- 
plaint to  the  Court,  as  commissioners  foresaid,  who  shall 
direct  the  same  to  be  answered  or  otherwise,  and  give  an 
early  decision  of  the  matter. 

The  Lords  Commissioners  are  required  to  take  the  list 
or  schedule  into  consideration,  and  confirm  the  same,  or 
make  such  alterations  thereon  as  they  shall  think  just, 
and  shall  adjust  and  settle  the  same,  and  order  them  to 
be  recorded  in  their  books.  The  Teind  Clerk  is  then  re- 
quired to  transmit  a  copy  of  the  said  list  to  the  Sarons 
of  Exchequer,  who  are  required  to  record  the  same  in 
their  books,  and  thereupon  to  issue  a  precept  or  warrant 
to  the  Eeceiver-general,  and  to  each  of  the  ministers  on 
the  list,  for  payment  of  such  sum  as  is  necessary  for 
augmenting  his  stipend  to  the  sum  of  L.150. 

The  augmentations  to  be  granted  in  pursuance  of  the 

Act  are  to  be  payable  by  two  half-yearly  payments,  at 

Whitsunday  and  Michaelmas  in  each  year,  the  first  year's 

payment  being  subject  to  a  deduction  of  one  shilling  in 

the  pound,  to  meet  the  necessary  expenses.     And  when 

any  minister,  whose  stipend  is  specified  in  the  list  or 

schedule  before  mentioned,  dies,  or  is  removed  from  the 

2o2 
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charge  of  his   parish,   his  successor,  if  no   precept  or 
warrant  had  been  granted  to  his  predecessor,  shall  be 
entitled  to  take  such  steps  for  obtaining  it  as  would  have 
been  competent  to  his  predecessor,  he  being  always  bound 
to  account  to  the  latter,  or  to  his  executors,  for  whatever 
part  of  the  augmentations,  granted  under  tho  Act,  may  be 
due  to  him  or  them  ;  and  if  such  warrant  had  been  pre- 
viously granted,  the  uew  minister  shall  be  entitled  to  the 
benefit  thereof,  and  the  Barons  of  the  Exchequer  shall 
forthwith  issue   a  precept  or  warrant  to  the  Beceiver- 
general  for  payment  to  the  new  minister  of  the  sums 
which  were  payable  to  the  former.     Provided  always, 
that  the   rights  of  ministers  who  may  be   entitled   to 
augmentations  under  the  Act,  in  case  of  their  death  or 
removal,  shall  cease  at  the  same  terms  of  Whitsxmday 
or  Michaelmas,  in  tho  same  manner  as  the  rights  and 
interests  of    the    clergy  of    Scotland,  in   their    proper 
stipends,  cease  and  determine  by  the  law  of  Scotland; 
and  the  rights  of  their  successors  to  the  augmentations 
under  the  Act  shall   commence  at  the  same  terms  of 
Whitsunday  or  Michaelmas  immediately  preceding  their 
admission  to  their  parishes,  in  the  same  manner  as  the 
rights  of  the  clergy  of  Scotland  to  their  stipends  com- 
mence by  the  law  of  Scotland. 

The  executors  or  personal  representatives  of  ministers 
deceasing,  who  held  augmentations  under  the  Act,  and  the 
executors  or  personal  representatives  of  their  successors, 
shall  be  entitled  to  draw  one  half-yearly  moiety  of  the 
augmentations  under  the  Act,  in  the  name  of  Ann,  to 
those  having  right  thereto  l)y  the  law  of  Scotland. 

In  the  case  of  stipends  augmented  under  the  Act,  it 
is  provided  that  no  part  of  these  stipends  shall  be  ap* 
plicable  to  the  purposes  to  which  vacant  stipends  are  at 
present  by  law  applicable,  nor  at  the  disposal  of  patrons 
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of  vacant  parishes,  or  of  the  Barons  of  Exchequer,  in 
parishes  where  the  Crown  is  patron,  but  are  appointed, 
after  payment  of  the  Ann,  to  be  applied  for  the  benefit 
of  the  fund  provided  for  the  widows  and  children  of 
clergymen  by  19  Geo.  III.  c.  20. 

In  all  cases  where  the  stipend  is  deficient,  and  where 
the  unexhausted  teinds  are  insufficient  to  augment  it  to 
the  standing  amount,  and  where  the  Commissioners  are 
of  opinion  that  the  teinds  should  be  in  the  first  instance 
exhausted,  it  is  made  lawful  for  each  minister,  whose 
stipend  is  so  deficient,  to  institute  a  process  of  modifica- 
tion and  augmentation  for  obtaining  the  remainder  of  such 
unexhausted  teinds,  and  the  Court  may  award  to  him  the 
whole  of  such  teinds  as  soon  as  the  course  of  such  process 
shall  admit. 

This  Act  contains  various  other  regulations  for  carry- 
ing into  effect  the  purpose  of  augmenting  the  small 
stipends,  L.150  per  annum ;  and  in  this  manner  the  fund 
for  the  small  stipends  has  now  been  exhausted.  But  as  it 
afterwards  appeared  that  many  ministers  had  not  only  a 
deficient  stipend,  but  were  without  a  manse  or  glebe,  and 
in  some  instances  had  neither,  this  gave  rise  to  a  new 
statute  relative  to  ministers  who  were  not  provided  with 
a  manse  or  glebe ;  and  as  it  was  thought  expedient  to 
make  some  additional  provision  for  such  of  the  parochial 
clergy  as  cannot,  according  to  law,  be  provided  with 
a  manse  or  glebe,  and  as  it  was  thought  that  an  an- 
nual sum  of  L.2000,  in  addition  to  the  sums  provided 
by  the  Small  Stipend  Act,  would  be  necessary  for  that 
purpose,  it  was  enacted  by  6  Geo.  IV.  c.  72,  that  as  soon 
as  conveniently  may  be  after  passing  the  Act,  and  from 
time  to  time  once  in  five  years,  at  the  expiration  of  each 
successive  five  years,  and  in  all  time  thereafter,  the  clerks 
of  the  different  Presbyteries  should  make  out  accounts  of 
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the  different  parishes  in  the  manner  direct-ed  by  the  former 
Act,  50  Geo.  III.  c.  84,  the  terms  of  which  are  referred  to, 
and  specially  narrated. 

And  whereas  in  some  of  those  parishes  in   Scotland 

where  the  ministers  with  small  stipends  are  not  provided 

with  a  manse  or  glebe,  and  it  being  reasonable  that  in 

such  cases  an  additional  stipend  should  be  paid  to  snch 

ministers,  as  some  compensation  for  their  want  thereof,  it 

is  enacted,  that  the  diflferent  Presbytery  clerks  in  Scotland 

shall  make  up  a  list  of  the  parish  or  parishes  within  each 

Presbytery  where  the  minister  is  without  a  manse  and 

glebe,  or  without  a  manse  or  glebe,  the  stipend  of  which 

minister  shall  be  under  L.200  per  annum,  and  transmit 

such  list  to  the  Teind  Clerk,  or  Principal  Clerk  to  the 

Lords  of  Council  and  Session,  as  Commissioners  of  Teinds ; 

and  upon  receipt  of  such  list,  the  Commissioners,  upon 

the  application  of  any  of  the  ministers  interested,  or  of 

the  Procurator  of  the  Church,  on  behalf  of  the  whole,  may 

inquire  into  the  circumstances  of  the  case,  and  if  they  shall 

find  that  the  stipend  in  any  parish  is  under  L.200,  and  that 

the  minister  cannot  be  provided  with  a  manse  and  a  glebe, 

or  with  a  manse  or  a  glebe,  they  are  directed  to  cause  make 

out  a  list  or  schedule  of  any  such  parish  or  parishes, 

and  of  the  sum  which  ought  to  be  allowed  in  respect  of 

the  wants  thereof,  but  so  as  that  the  total  amount  of  the 

stipend  shall  not  exceed  L.200  per  annum  in  any  case 

where  the  minister  is  without  both  manse  and  glebe,  or 

L.180  where  the  minister  is  without  a  manse  or  a  glebe, 

as  the  case  may  be  ;  and  every  such  list  shall  be  recorded 

in  the  books  of  the  Teind  Court,  and  an  extract  or  copy 

thereof  transmitted  to  the  Barons  of  the  Exchequer,  who 

shall  cause  the  same  to  be  recorded  in  their  books,  and 

issue  their  precept  and  warrant  to  the  Receiver-general, 

to  the  minister  of  the  parish,  or  to  each  of  the  ministers 
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of  the  respective  parishes  therein  mentioned,  for  payment 
to  such  minister  of  the  annual  sum  which,  according  to 
such  list,  is  to  be  paid  to  him  in  respect  of  the  want  of  a 
manse  and  glebe,  or  the  want  of  a  manse  or  glebe,  as  the 
case  may  be,  during  his  incumbency,  at  the  terms  and 
times,  and  in  the  same  manner,  as  the  stipends  augmented 
under  the  recited  Act  are  directed  to  be  paid. 

And  in  case,  from  the  alteration  of  circumstances, 
it  may  from  time  to  time  happen  that  the  sum  to  be 
allowed  to  some  of  such  ministers  to  make  up  their 
stipends  to  the  sums  allowed  by  this  Act  may  fall  below 
these  sums  respectively,  it  is  enacted  that  once  in  every 
five  years,  in  all  time  hereafter,  and  at  the  expiration  of 
five  years  from  the  date  of  each  such  transmission,  the 
clerks  of  the  different  Presbyteries  shall  make  out  ac« 
counts  of  the  different  stipends  to  which  additions  shall 
have  been  made,  as  directed  by  the  Act ;  and  whenever 
such  clerks  shall  find  any  such  stipend  to  be  L.5  per 
annum  less  than  the  sum  thereby  allowed,  according  to 
the  average  prices  of  grain  in  the  county  in  which  such 
parish  shall  be  situated,  for  the  five  years  immediately 
preceding,  the  said  clerks  shall  transmit  an  account  of 
such  stipends  to  the  Teind  Clerk,  or  clerk  of  the  Com- 
missioners as  aforesaid,  who  shall  thereupon  increase  each 
such  stipend,  so  as  to  make  the  sums  as  may  hereafter  be 
allowed  amount  as  nearly  as  may  be  to  the  sum  allowed 
under  the  Act,  according  to  the  average  prices  of  grain 
for  five  years  preceding  the  date  of  such  transmission ; 
and  as  soon  as  said  Lords  Commissioners  shall  have  ad- 
justed and  settled  the  sum  necessary  to  be  allowed,  ac- 
cording to  such  diminution,  as  the  case  may  be,  as  often 
as  the  same  is  directed  by  the  Act,  the  said  Lords  shall 
cause  a  list  or  rule  to  be  made  out  in  the  manner  directed 
by  the  said  recited  Act,  and  this  Act  specifying  the  sum 
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thenceforth  to  be  issued,  until  an  alteration  in  the  amount 
of  such  sum  shall  take  place  in  the  manner  directed  by 
this  Act ;  and  every  such  list  shall  be  recorded    trans- 
mitted, and  the  Barons  of  Exchequer,  who  shall  issue 
their  precept  to   the  Receiver-general  to  each    of   the 
ministers  mentioned  in  such  list,  for  payment  to  such 
minister  of  the  annual  sum  payable  to  him  by  such  Ust 
during  his  incumbency,    and  to  his  succession  at   the 
time  or  times  directed  by  the  said  recited  Act.     Provided 
always,  that  the  augmentation  of  stipends  authorised  to 
be  made  by  this  Act  shall  not  exceed  in  any  one  year  the 
sum  of  L.2000,  over  and  above  any  unapplied  balance  ou 
the  sum  of  L.10,000. 

All  directions  given  by  the  recited  Act,  with  respect  to 
the  matters  and  things  thereby  appointed  to  be  done, 
shall  be  observed  in  executing  the  supplementary  Act,  so 
far  as  the  same  are  not  inconsistent  therewith. 

DISJUNCTION  AND  ERECTION,  ETC. 

It  has  been  already  shown,  that  an  ample  jurisdiction  in 
annexing  parishes  or  disjoining  them,  where  they  are  too 
large,  was  conferred  by  the  original  statute,  establishing 
the  Court  in  1707 ;  but  so  far  as  concerned  the  disjunc- 
tion and  erection  of  parishes,  it  does  not  appear  that  the 
Court  was  much  occupied  with  that  branch  of  their  juris- 
diction for  a  considerable  time.  But  in  1844  a  new  Act 
(7  and  8  Victoria,  c.  44)  was  passed,  entitled  *  An  Act 

*  to  facilitate  the  disjoining  or  dividing  of  extensive  or 

*  populous  parishes,  and  the  erecting  of  new  parishes 
'  in  that  part  of  the  United  Kingdom,  called  Scotland.' 
This  Act  proceeds  upon  the  preamble  which  narrates 
the  Act  1707,  c.  9,  together  with  the  Act  1633,  c.  19, 
the  Act  1690,  c.  23  and  30,  and  1693,  c.  24,  in  so  far  as 
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the  same  stand  unrepealed,  the  transporting  of  kirks, 
disjunction  and  erection  of  new  kirks,  as  being  by  these 
statutes  provided  to  be  done  only  with  consent  of  three 
parts  of  four,  at  least,  of  the  valuation  of  the  parish  in 
question.  And  it  being  expedient  to  afford  facilities,  and 
to  make  further  provision  for  the  disjoining  or  dividing 
of  extensive  or  populous  parishes,  it  is  enacted,  that  from 
and  after  the  passing  of  the  Act,  so  much  of  the  said  re- 
cited Act  as  requires  consent  of  the  heritors  of  three  parts 
of  four,  at  least,  of  the  valuation  of  the  parish,  whereof  the 
kirk  to  be  transported,  the  parish  disjoined,  and  new  kirks 
erected,  shall  be  repealed,  and  the  consent  of  the  heritors 
of  a  major  part  of  the  valuation  of  any  parish  shall  be 
necessary  and  sufficient  in  all  cases  where  the  former  con- 
sent was  required,  except  where  otherwise  provided  for. 

By  section  2d  it  is  enacted,  that  a  parish  may  be 
deemed  too  large,  and  may  be  disjoined  or  divided  under 
the  provisions  of  the  Act,  by  reason  of  the  largeness  of  the 
population,  although  the  superficial  measurement  thereof 
may  not  be  too  large  for  one  parish. 

Section  3d  enacts,  that  where  a  process  shall  be  brought 
for  disjoining  and  dividing  a  parish,  and  erecting  a  new 
kirk,  it  shall  not  be  a  valid  objection  to  the  competency 
thereof,  that  the  consent  of  the  heritors  of  a  major  part  of 
the  valuation  had  not  been  given  before  the  process  came 
into  Court ;  and  it  is  made  lawful  for  the  Court  to  appoint 
special  intimation  of  any  such  process  that  has  been 
brought,  in  such  form  and  manner  as  they  shall  direct,  to 
such  of  the  heritors  as  shall  not  have  already  given  their 
consent,  or  stated  their  dissent,  and  to  sist  process  for  a 
reasonable  time  for  that  purpose ;  and  such  of  them  as 
shall  not  within  the  time  to  be  so  fixed  have  stated  their 
dissent,  shall  be  reckoned  as  consenting  heritors. 

Section  4th  enacts,  that  in  any  process  brought  for  dis- 
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joining  and  dividing  a  parish,  if  it  shall  be  shown  to  the 
satisfaction  of  the  Court  that  there  is  already  built  or 
erected,  and  in  good  repair,  a  church  or  place  of  worship 
suitable  for  the  proposed  new  parish,  and  that  the  titu- 
lars or  others  having  right  to  the  teinds,  out  of  w^hich  is 
to  be  paid  not  less  than  three-fourths  of  the  additionaZ 
stipend  or  stipends,  to  be  modified  by  reason  of  such  dis- 
junction or  division,  have  consented,  or  stated  no  objection 
thereto,  after  due  intimation,  it  shall  be  lawful  and  com- 
petent for  the  Court  to  allow  such  process,  to  proceed  and 
to  give  judgment  therein,  if  upon  the  whole  case  it  shall 
appear  to  them  that  there  are  good  reasons  for  so  doing, 
although  the  heritors  of  a  major  part  of  the  valuation  maj 
not  have  consented. 

Section  5th  enacts,  that  the  patronage  of  any  such 
new  parish  shall  belong  to  the  patron  of  the  original 
parish  from  which  the  same  has  been  disjoined  or 
divided  ;  or  if  more  than  one  parish  has  been  so  divided, 
the  patronage  of  which  belongs  to  diflferent  patrons, 
the  patronage  of  the  one  new  parish  shall  belong  to 
those  patrons  of  component  parts  thereof,  and  shall  be 
exercised  by  them,  either  jointly,  or  in  such  rotation  as 
may  have  been  agreed  upon  by  them,  or  failing  such  agree- 
ment, as  shall  be  fixed  by  the  Court,  and  set  forth  in  a 
judgment  to  be  pronounced  by  them ;  provided  that  such 
patron  or  patrons  of  the  original  parish,  or  parishes  com- 
posing the  new  parish,  shall  undertake  to  bear  the  burden 
of  not  less  than  one-half  of  the  stipend  provided  to  the 
minister  of  the  new  parish  ;  provided,  also,  that  no  patron 
of  the  original  parishes  who  shall  not  bear  the  burden  of 
one-fourth  part  of  the  stipend  of  the  minister  of  the  new 
parish,  shall  have  any  right  or  interest  in  the  patronage 
of  the  new  parish,  by  virtue  of  his  right  of  patronage  in 
such  original  parish.     And  in  every  case  in  which  the 
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patron  or  patrons  of  the  original  parish  shall  not  bear  the 
burden  of  not  less  than  one-half  of  the  stipend  to  be 
provided  to  the  minister  of  the  new  parish,  the  patronage 
of  such  new  parish  and  the  right  of  presentation  thereto 
shall  belong  to  the  person,  if  there  be  only  one,  or 
to  the  persons  alternately,  if  there  be  more  than  one  and 
not  more  than  three,  such  persons  who  shall  bear  the 
burden  of  the  whole  stipend  provided  for  the  said  minis* 
ter,  and  to  the  heirs  of  such  person  or  persons  ;  and  if  the 
said  persons  shall  exceed  three  in  number,  then  the 
patronage  and  right  of  presentation  to  the  kirk  of  such  new 
parish  shall  be  vested  in,  and  be  exercised  by  three 
trustees,  or  in  case  of  diflFerence  of  opinion,  by  the  majo- 
rity of  three  who  shall  be  chosen  for  their  respective  lives 
in  manner  following, — that  is  to  say,  the  three  trustees 
first  chosen  shall  be  elected  by  a  majority  of  votes  at  a 
meeting  of  the  heritors  of  such  new  parish,  and  of  the 
persons  liable  in  stipend,  or  who  have  contributed  L.5 
to  the  fund  for  the  same,  or  towards  the  expense  of 
providing  the  church ;  and  upon  a  vacancy  arising  by 
death,  disability,  or  resignation  on  the  part  of  any  of  the 
trustees,  another  is  to  be  elected  for  life  by  the  heritors 
and  kirk-session  of  the  parish  ;  and  as  often  as  any  such 
vacancy  shall  happen,  the  same  shall  be  supplied  to  be 
elected  for  life  by  the  heritors  and  kirk-session,  he  being 
always  required  to  be  a  member  of,  and  in  full  communion 
with  the  Church  of  Scotland. 

Section  6th  enacts,  that  it  shall  be  lawful  for  the  Lords 
of  Council  and  Session  to  declare  and  provide,  if  they 
shall  see  sufficient  cause  to  do  so,  that  notwithstanding 
such  division  or  disjunction,  the  original  parish  and  the 
several  new  or  separate  parishes  thereby  erected,  shall, 
within  the  bounds  thereof,  so  far  as  regards  the  support 
and  management  of  the  poor,  and  all  matters  and  ques- 
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tioDs  connected  therewith,  be  regarded  as  one  parish, 
there  being  one  kirk-session,  consisting  of  the  members 
of  the  kirk-sessions  of  all  the  parishes  within  the  bounds 
of  the  original  parish,  relating  to  the  poor,  and  the  session- 
clerk  of  the  original  parish  shall  act  as  clerk  of  the  said 
kirk-session  in  all  such  matters. 

Section  7th  enacts,  that  no  division  of  any  parish  shall 
affect  the  existing  law  and  practice  as  to  the  management 
of  roads,  the  management  of  the  statute  labonr,  or  con- 
version of  statute  labour  within  the  bounds  of  the  original 
parish;  but  the  same  shall  continue  to  be  managed,  levied, 
and  applied,  as  if  no  such  division  had  taken  place,  unless 
it  may  be  considered  expedient  by  the  county  or  district 
trustees  for  the  management  of  the  roads  and  statute 
labour,  in  reference  to  the  change  of  circumstances  con- 
sequent on  such  division  of  the  parish. 

Section  8th  enacts,  that  if  any  person  have  built  or 
acquired,  or  undertaken  to  build  or  acquire,  a  church, 
and  have  endowed,  or  undertaken  to  endow  the  same,  it 
is  competent  for  the  Lords  of  the  Council  and  Session, 
and  they  are  empowered,  on  the  application  of  such  person 
or  persons,  where  they  do  not  exceed  five  in  number,  or 
of  two-thirds  of  any  ten  where  they  do  exceed  five, 
without  any  concurrence  of  heritors,  to  inquire  into  the 
circumstances,  and  to  erect  such  church  into  a  parish 
church  in  connection  with  the  Church  of  Scotland,  and 
to  mark  out  a  district  to  be  attached  thereto  quoad  saera, 
and  to  disjoin  such  district  qtwad  sacra  from  the  parish 
or  parishes  to  which  the  same  or  any  part  thereof  may 
have  belonged  or  been  attached,  and  to  erect  such  district 
into  a  parish  quoad  sacra  in  connection  with  the  Church 
of  Scotland,  the  minister  and  elders  of  which  may  have 
and  enjoy  the  status  and  all  the  powers  and  privileges  of 
a  parish  minister  and  elders  of  that  Church ;  provided  that 
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nothing  shall  be  construed  to  deprive  any  party,  who  has 
a  legal  interest  in  the  fabric  of  any  place  of  worship,  of 
any  right  competent  to  him  by  law,  to  prevent  such  place 
of  worship  from  being  so  used  or  appropriated  in  connec- 
tion with  the  Church  of  Scotland ;  provided,  also,  that  due 
intimation  of  every  such  application  shall  be  made  to  all 
parties,  that  they  may  have  an  opportunity  of  being  heard, 
such  intimation  to  be  made  by  notice  in  the  *  Edinburgh 
*  Gazette,'  or  in  any  of  the  Edinburgh  newspapers,  or  in 
any  other  form  that  may  be  directed  by  the  said  Lords 
in  any  Act  of  Sederunt  or  order  to  be  made  by  them  for 
that  purpose ;  and  provided  always,  that  the  titles  to  the 
said  church  shall  be  so  taken  and  conceived,  as  that  the 
same  shall  be  inalienably  secured  as  the  church  of  the 
said  new  parish  in  connection  with  the  Church  of 
Scotland,  and  thus  due  provision  be  made  for  the  future 
maintenance  of  the  fabric  of  the  said  church.  And 
that  the  endowment  for  the  minister  shall  not  be  less 
than  a  stipend  of  L.lOO  per  annum,  or  seven  chalders 
of  oatmeal,  to  be  calculated  at  the  highest  fiars  of  the 
county,  exclusive  of  the  sum  necessary  for  communion 
elements,  with  a  dwelling-house,  manse,  and  offices,  and 
pertinents ;  or  a  stipend  of  not  less  than  L.120,  or  eight 
and  a  quarter  chalders  of  oatmeal,  or  where  there  shall 
be  no  such  dwelling-house  or  manse;  and  that  such 
stipend  be  permanently  provided  and  secured  in  all  time 
coming  for  the  minister  of  the  said  parish.  And  if  there 
shall  be  a  dwelling-house  or  a  manse,  the  title  to  such 
dwelling-house,  manse,  offices,  &c.,  shall  be  taken  and 
conceived,  so  that  the  same  shall  be  unalienably  secured 
as  the  dwelling-house,  manse,  and  offices,  &c.,  for  the 
minister  of  the  said  parish ;  and  thus  due  provision  shall 
be  made  for  the  future  maintenance  of  the  fabric  of  such 
dwelling-house,  manse,  and  offices,  all  to  the  satisfaction 
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of  the  said  Lords.  And  the  right  of  Presbyteries  to  present 
to  vacant  churches  jure  devolutOy  according  to  the  laws 
of  Scotland,  shall  have  place  in  regard  to  all  parishes 
erected  quoad  sacra,  in  same  manner  as  in  regard  to  other 
churches. 

Section  9  th  directs,  that  in  every  such  church  a  portion 
of  the  sittings  to  be  fixed  by  the  Sheriflf  of  the  county, 
but  not  exceeding  a  tenth  of  the  whole,  shall  be  set  apart 
as  free  seats  for  all  persons  frequenting  the  same ;  and 
another  portion,  not  exceeding  one-fifth  thereof,  shall  be 
let,  rents  not  exceeding  a  rate  to  be  fixed  by  the  Pres- 
bytery of  the  bounds ;  and  the  remaining  portion  of  the 
sittings  may  be  let  in  such  manner  as  may  be  agreed 
upon  by  the  minister  for  the  time,  and  the  person  or 
persons  liable  for  the  repair  of  the  church  and  for  the 
stipend  of  the  minister,  or  in  case  of  not  agreeing,  in  such 
manner  as  shall  be  determined  by  the  Sheriff  of  the  county; 
provided  always,  that  one  pew  shall  be  appropriated  rent 
free  for  the  use  of  the  minister  and  his  family,  another 
for  the  officiating  elders.  And  the  pew  or  seat  rents  may 
be  applied  for  defraying  the  necessary  expense  for  pre- 
centor or  beadle,  or  kirk  officer,  or  what  may  be  necessary 
for  dispensing  the  ordinances  of  religion  therein,  upholding 
in  due  repair,  and  improving  the  fabric  of  such  church,  or 
of  the  dwelling-house  and  offices  of  the  minister,  or  for 
the  relief  of  any  person  who  may  have  undertaken  a 
liability  for  these  expenses,  or  for  the  endowment  of  the 
minister,  and  collections  may  be  lawfully  made  at  the 
church  door  for  any  of  these  purposes,  provided  that  such 
sum  shall  not  exceed  in  any  year  the  sum  paid  by  such 
person  for  the  said  purposes. 

Section  10th  provides  for  sites  to  be  obtained  for  such 
churches,  and  enacts,  that  any  heritor  or  heir  of  entail  in 
Scotland,  trustee,  tutor,  and  curator  of  minors,  and  every 
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person  lawfully  empowered  to  act  for  others  under  any 
legal  disability  or  incapacity,  may  give  and  grant  land  or 
heritage  belonging  to  them,  or  under  their  management, 
as  may  be  necessary  for  the  site  of  such  church,  dwelling- 
house,  and  ofiaces  as  aforesaid,  and  also  a  portion  or  por- 
tions  of  land  near  the  same  for  a  churchyard,  and  for  a 
glebe,  and  not  exceeding  four  acres,  which  shall,  at  the 
sight  of  the  Sheriff,  or  of  a  person  to  be  named  by  him, 
be  marked  out  and  set  apart  as  the  churchyard  and  as 
the  glebe,  to  belong  to  such  new  parish  in  all  time  com- 
ing;  and  having  been  so  given,   marked  out,  and  set 
apart,  shall  not  be  liable  to,  or  affected  by,  any  other 
rights,  titles,  trusts,  interests,  or  incumbrances  to,  in,  or 
upon  the  same  whatsoever  ;  and  such  heir  of  entail  shall 
not  thereby  be  subject  to,  nor  incur  any  forfeiture  in  irri- 
tancy under  any  deed  of  entail  by  virtue  of  which  he  or 
she  may  hold  the  said  land  or  heritage,  and  such  trustee, 
tutor,  or  curator,  or  others,  shall  be  indemnified  for  what 
he  may  do  in  the  premises ;   provided  that  the  power 
thereby   given  to  any  heir  of  entail,  or  other  persons 
lawfully  empowered  to  act  for  those  under  legal  disabi- 
lity or  incapacity,  shall  not  in  any  case  comprehend  a 
power  of  giving  any  lands  or  heritages  within  half  a  mile 
of  the  manor-place  in  the  natural  possession  of  the  pro- 
prietor, or  any  part  of  any  gardens,  orchards,  or  enclosures 
adjacent  thereto,  which  have  usually  been  in  his  natural 
possession,  or  have  not  been  usually  let  for  a  longer  time 
than  seven  years,  when  the  heir  in  possession  was  of  law- 
ful age,  and  not  under  any  legal  disability;  provided, 
also,  that  no  such  grant  as  aforesaid  shall  be  effectual  un- 
less the  heir  of  entail  nearest  in  succession,  of  lawful  age, 
and  not  under  any  legal  disability,  shall  have  consented 
to  such  grant,  which  consent  may  be  given  by  letter  or 
other  writing  under  the  hand  of  such  heir  of  entail 
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as  shall  be  proved  to  the  satisfaction  of  the  Sheriff; 
provided,  also,  that  no  such  trustee  or  tntor  as  afore- 
said, shall  make  any  such  grant  as  aforesaid  without 
adequate  consideration  for  the  same,  either  in  price 
or  feu-duty,  as  shall  be  proved  to  the  satisfaction  of 
the  Sheriff. 

Section  llth  gives  power  to  any  heir  of  entail  in  Scot- 
land to  burden  the  land  and  estate  of  which  he  is  in  posses- 
sion as  such,  lying  within  any  district  to  be  marked  out  and 
designated  as  aforesaid,  or  to  give  security  over  the  same 
for  the  annual  payment  out  of  the  clear  yearly  rents  and 
profits  of  the  said  lands  and  estate,  of  any  sum  not  ex- 
ceeding three  pounds  per  cent,  of  such  rents  and  profits, 
after  deducting  all  prior  burdens  and  provisions,  as  the 
same  shall  be  ascertained  by  an  average  of  the  five  years 
immediately  preceding  such  burden  or  security,  and  in 
no  case  exceeding  the  yearly  sum  of  L.120,  for  the  pur- 
pose of  endowing  or  contributing  to  the  endowment  of 
such  new  parish  as  aforesaid  ;  and  also  to  burden  or  give 
security  over  such  lands  and  estate  for  upholding  in  due 
repair  the  fabric  of  the  church  of  such  new  parish,  and 
the  dwelling-house  and  offices  of  the  minister,  the  sums 
to  be  so  expended  not  exceeding  in  any  one  year  one 
pound  per  cent,  on  the  amount  of  money  originally  ex- 
pended in  building,  or  furnishing  and  completing  such 
church,  or  upon  the  estimated  value  thereof,  when  re- 
ceived as  the  church  of  such  new  parish,  and  one  pound 
per  cent,  on  the  amount  of  money  originally  expended 
in  building,  or  purchasing  and  completing  such  dwell- 
ing-house and  offices,  or  upon  the  estimated  value 
thereof;  and  such  heir  shall  not  by  such  acting  be 
subject  to  any  forfeiture  or  irritancy  under  any  deed 
of  entail,  by  which  he  may  hold  such  lands  or  estate ; 
provided  always,  that  no  such  burden  or  security  shall 
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be  effectual  unless  the  heir  of  entail  nearest  in  suc- 
cession, of  lawful  age,  and  not  under  legal  disability, 
shall  have  consented  thereto,  either  judicially,  or  by 
letter  or  other  writing  under  his  hands;  provided, 
also,  that  if  such  heir  of  entail  nearest  in  succession 
shall  be  an  heir  of  the  body  of  the  heir  of  entail  in 
possession,  who  intends  to  create  such  burden  or  secu- 
rity, then  such  heir  in  possession  shall,  at  least  three 
months  before  creating  the  same,  give  notice  of  such  his 
intention  in  writing  to  the  heir  of  entail  next  in  title  to 
succeed  to  the  said  estate,  after  the  heirs  of  his  own  body, 
if  within  Great  Britain  or  Ireland,  and  if  not,  to  his  near- 
est male  relation  by  the  father,  of  lawful  age,  or  to  his 
known  factor  or  attorney ;  and  before  such  burden  shall 
be  created,  evidence  shall  be  produced  to  the  satisfaction 
of  the  said  Lords  that  such  consent,  and  such  notice, 
where  required,  have  been  given,  and  that  the  means  of 
public  worship  for  the  inhabitants  of  such  district  are 
wanting,  and  cannot  be  adequately  provided  unless  the 
power  thereby  given  of  burdening  the  entailed  estate 
shall  be  exercised  to  the  extent  proposed. 

Section  12th  provides  for  the  various  persons,  natives  of 
the  Highlands  and  Islands  of  Scotland,  who  do  not  under- 
stand the  English  language,  the  means  of  having  the 
ordinances  of  religion  administered  to  them  in  the  Gaelic 
language,  by  providing,  that  in  disjoining  or  dividing  any 
large  or  populous  parish  or  parishes  in  which  there  are  a 
great  number  of  such  persons,  it  shall  be  lawful  to  make 
provision  for  their  spiritual  wants  by  appointing  religious 
instruction  in  the  Gaelic  language. 

Section  13th  provides  that  where  a  separate  church  shall 
have  been  erected  for  any  such  Gaelic  congregation,  and 
a  permanent  endowment  secured  for  the  same,  either 
from  teinds  or  otherwise,  to  the  satisfaction  of  the  said 
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Lords,  it  shall  be  lawful  to  erect  such  church  and  the 
congregation  thereof  into  a  separate  parish,  although  the 
members  thereof  may  be  scattered,  and  no   territorial 
district  assigned  for  such  parish,  and  the  minister  or 
ministers  and  elders  thereof  may  enjoy  the  status,  and  all 
the  powers,  rights,  and  privileges  of  a  parish  minister  and 
elders  of  the  Church  of  Scotland,  provided  that  nothing 
contained  in  the  Act  shall  be  construed  as  giving  such 
ministers  and  elders  any  right  to  exercise  pastoral  super- 
intendence and  discipline  over  the  members  of  such 
Gaelic  congregation  and  their  families. 

Section  14th  narrates  that  the  Act  4  Geo.  IV.  c.  79, 
and  6  Geo.  IV.  c.  96,  regarding  the  building  of  places  of 
worship  in  the  Highlands  and  Islands  of  Scotland,  and 
that,  under  the  authority  of  these  Acts,  several  additional 
places  of  worship  have  been  built  or  provided,  and  certain 
districts  set  apart,  for  the  benefit  of  which  the  said  places 
of  worship  were  built  or  provided,  and  ministers  have 
been  appointed  to  ofiBciate  there,  for  whom  dwelling- 
houses  and  pertinents  have  been  provided  and  provision 
made,  for  the  payment  to  them  of  stipends  not  exceeding 
L.120  in  any  one  case,  it  is  enacted  that,  upon  applica- 
tion by  the  Presbytery  within  which  any  such  place  of 
worship  is  situated,  or  by  nine  or  more  heritors  holding 
together  one-fourth  part  of  the  valuation  of  the  district, 
or  of  Her  Majest/s  Advocate  for  Scotland,  the  said  Lords 
of  Council  and  Session  to  disjoin  such  district  from  the 
parish  or  parishes  to  which  the  same  or  any  part  thereof 
may  have  belonged,  and  to  erect  the  same  into  a  parish 
quoad  sacra;  and  in  every  such  case  the  place  of  worship 
built  or  provided  as  aforesaid,  may  be  held  to  be  the 
church  of  such  parish,  and  the  dwelling-house  and  per- 
tinents provided  for  the  minister  to  be  the  dwelliog- 
house  of  the  minister  of  such  parish ;  and  the  provisioos 
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contained  in  the  two  last  Acts  referred  to  may  be  held 
to  be  sufficient  for  upholding  such  church  and  dwelling* 
houses,  and  the  stipend  to  be  a  sufficient  stipend  for  the 
minister,  and  he  and  the  elders  of  such  parish  may  law- 
fully enjoy  the  status,  powers,  and  privileges  of  a  parish 
minister  and  elders  of  the  Church  of  Scotland. 

Section  15th  enacts  that  if,  where  a  place  of  worship  has 
been  built,  and  a  district  set  apart  under  the  provisions 
of  the  said  two  acts,  application  shall  be  made  to  the  said 
Lords  to  erect  such  district  alone,  or  with  additions,  into 
a  new  parish  quoad  omnia,  with  the  requisite  consent  of 
heritors,  and  that  the  said  Court  shall  give  effect  to  such 
application,  it  shall  be  competent  for  them  to  declare  the 
place  of  worship  already  erected  in  such  a  district  to  be 
the  church  of  the  new  parish,  and  the  dwelling-house  of 
the  minister  to  be  the  manse  thereof,  and  the  Commis- 
sioners under  these  Acts  shall  thereupon  cease  to  hold 
the  churqh  and  dwelling-house  for  the  purposes  of  the  said 
Acts,  and  the  provisions  contained  therein  for  upholding 
such  church  and  dwelling-house  shall  cease  and  deter- 
mine, and  that  burden  shall  fall  on  those  who,  by  the 
law  of  Scotland,  would  be  thereby  bound,  if  the  church 
and  manse  had  been  appointed  to  be  built  for  the  newly- 
erected  parish;  and  in  fixing  the  minister's  stipend,  shall 
compute  as  stipends  the  sums  paid  by  the  authority  of 
the  Ickst  recited  Acts,  provided  that  Her  Majesty's  right 
to  nominate  and  appoint  the  minister  shall  remain  entire. 

By  section  16  it  is  enacted  that  the  Act  50  Geo.  III. 
c.  81,  and  5  G^o.  IV.  c.  72,  relating  to  what  are  called 
the  small  stipends,  shall  not  be  extended  to  any  new 
parishes  erected  under  this  Act. 

By  the  enactments  of  this  statute,  the  power  of  dis- 
joining and  erecting  churches,  which  was  conferred  on  the 

Court  by  the  original  statute  of  1707,  creating  them  the 
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Court  of  Teinds,  has  been  enlarged  and  more  clearly  de- 
fined, and  in  practice  comprehends  both  churches  erected 
quoad  omnia,  and  churches  erected  quoad  sacra  only. 
The  first  seven  sections  of  the  Act  are  applicable  to  erec- 
tions qtioad  omnia,  and  the  remaining  provisions  refer  to 
erections  qtumd  sacra.  Where  the  object  of  parties 
suing  for  a  disjunction  is  to  have  a  church  erected  quoad 
omnia,  the  mode  of  proceeding  is  by  a  summons  at  their 
instance,  in  which  they  call  as  defenders  the  heritors, 
the  titular,  and  the  patron  and  the  presbytery  of  the 
bounds.  In  the  summons  it  is  usual  to  set  forth  the 
extent  and  population  of  the  parish,  the  inadequacy  of 
the  means  for  the  instruction  of  the  people,  the  necessity 
of  making  larger  provision  for  the  deficiency  in  that 
respect,  and  thereupon  concluding  that  the  new  parish 
should  be  erected.  In  cases  where  the  church  is  to  be 
erected  quoad  sacra  merely,  the  proceeding  is  by  a  sum- 
mary petition  to  the  Court. 

A  case  worthy  of  notice  occurred  upon  this  subject,  re- 
garding a  Chapel  of  Ease  in  connection  with  the  Church 
of  Scotland,  situated  at  Maryhill,  in  the  Barony  parish  of 
Glasgow.  The  summons  proceeded  upon  the  Act  1707, 
'  anent  plantation  of  kirks  and  valuation  of  teinds ;'  and 
upon  the  Act  7th  and  8th  Vict.  c.  44. 

The  Act  1707,  c.  9,  was  narrated  in  the  summons, 
which  afterwards  founded  on  section  Ist  of  the  Act  of 
Victoria,  stating  the  expediency  of  facilitating  the  disjoin- 
ing or  dividing  extensive  or  populous  parishes;  also  section 
2d,  that  the  largeness  of  the  population  shall  be  a  reason 
for  the  division  of  the  parish  without  regard  to  superficial 
extent,  and  the  provision  in  the  3d  section,  that  intimation 
of  any  process  that  may  be  brought  in  virtue  of  the  Act 
shall  be  made  to  such  heritors  as  have  not  signified  their 
mind  upon  the  subject,  and  such  of  them  as  shall  not 
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within  a  specified  time  thereafter  state  their  dissent,  shall 
be  held  as  consenting  heritors.  Other  sections  of  the  Act 
are  also  founded  on.  And  the  summons  set  forth  the  extent 
of  the  population,  the  inadequacy  of  the  parish  church  for 
the  accommodation  of  the  people ;  that  in  consequence^  a' 
Chapel  of  Ease  in  connection  with  the  Church  of  Scotland 
had  been  built  in  the  village  of  Maryhill,  within  the 
said  parish,  which  had  since  been  used  as  a  Chapel  of  Ease 
in  that  connection,  and  capable  of  containing  940  sitters, 
and  was  filled;  that  the  same  was  originally  built  by 
voluntary  subscription,  and  was  at  the  time  heritably 
vested  in  the  pursuers  as  managers  or  trustees  for  the 
general  body  of  subscribers,  and  that  it  was  desirable  that  a 
district  should  be  set  apart  for  the  ministrations  and 
spiritual  superintendence  of  the  officiating  minister.  The 
summons  then  proceeded  to  define  the  bounds  of  the  dis- 
trict proposed,  and  to  state  that  the  pursuers,  as  trustees 
and  managers,  were  willing  to  dispone  the  chapel  to  the 
heritors  within  the  district  of  Maryhill,  provided  the 
church  and  district  be  erected  into  a  separate  parish ; 
that  there  was  a  sufficiency  of  free  teinds  within  the 
proposed  district,  and  that  it  was  therefore  expedient  that 
the  lands  composing  it  should  be  disjoined  from  the  Barony 
parish  of  Glasgow,  and  erected  into  a  new  parish,  to  be 
called  the  parish  of  Maryhill ;  that  the  pursuers  were  will- 
ing that  one-tenth  of  the  whole  sittings  should  be  set 
apart  as  free  seats  for  all  persons  frequenting  the  'same ; 
and  another  portion  not  exceeding  one-fifthlet  at  rents 
not  exceeding  a  rate  to  be  fixed  by  the  presbytery  of  the 
bounds,  and  the  remainder  let  at  reasonable  rates.  Upon 
these  data  the  summons  concluded  for  decree  of  disjunc- 
tion and  erection. 

Defences  were  lodged  for  the  Lord   Advocate   and 
the  Commissioners  of  Woods  and  Forests,  the  Crown 
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being   the   titular  of   the  teinds,  in  which   they  con- 
sented  generally  to  the  proposed  disjanction  and  erec- 
tion ;  *  but  a  doubt  was  expressed  whether  the  provi- 
sions of  the  9th  section,  by  which  authority  was  ^Ten 
to  apply  the  seat-rents  to  the  maintenance  of  the  fabric 
of  the  new  church,  were  applicable  to  the  case  of  a  new 
parish  quoad  omnia^  or  were  exclusively  applicable  to 
a  new  parish  quoad  aa/cra^  erected  in  terms  of  the  SOi 
section  of  the  Act. 

In  the  latter  view,  the  defenders  were  apprehensive  that 
a  larger  burden  than  the  stipend  which  they  consented 
should  be  modified  might  devolve  upon  them ;  and  they 
objected  to  decree  being  pronounced,  except  on  the  foot- 
ing of  the  seat-rents  of  the  church  in  question  being 
applied  in  terms  of  the  9th  section  of  the  Act. 

To  this  it  was  answered  by  the  pursuers,  and  pleaded, 
that  the  9th  section  was  applicable  to  all  new  parishes 
erected  in  virtue  of  the  powers  contained  in  the  Act  At 
all  events,  the  Crown  had  no  interest  to  raise  this  objec- 
tion, as  they  were  not  heritors  within  the  parish,  but 
merely  titulars  of  the  teinds,  and  the  burden  of  repairing 
and  maintaining  the  fabric  of  the  church  could  not  pos- 
sibly fall  upon  them. 

The  Court  were  somewhat  divided  in  opinion  upon  this 
case,  and  doubts  were  entertained  how  far  the  proposed 
erection  of  the  parish  was  in  conformity  to  the  provisions 
of  the-7th  and  8th  Victoria  libelled. 

In  the  end  the  Court  pronounced  an  interlocutor,  by 
which  they  found  that  the  9  th  section  of  the  Act  7th  and 
8th  Yictoria  was  not  applicable  to  the  case ;  but  a  minute 
having  been  put  in  by  the  pursuer,  along  with  an  amend- 
ment of  the  summons,  the  Court  allowed  the  conclusions 
of  the  summons  to  be  withdrawn,  and  the  libel  to  be 
amended  accordingly.      They  then  separated  and  dis- 
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joined  the  whole  lands  and  others  forming  the  district  of 
Maryhill,  described  in  the  summons,  from  the  Barony 
parish  of  Glasgow,  to  be  called  in  all  time  coming  the 
parish  of  Maryhill,  reserving  always  the  existing  manage- 
ment of  the  poor  and  poors'  funds,  and  the  rights  of  the 
existing  session-clerk  of  the  said  Barony  parish,  which, 
notwithstanding  such  designation  and  erection,  shall  con- 
tinue as  at  present,  in  virtue  of  the  provision  to  that 
effect  contained  in  the  said  Act :  Find  and  declare  the 
said  church  at  Maiyhill  to  be  the  parish  church  of  the 
said  parish  of  Maryhill ;  decern  and  ordain  that  the  whole 
inhabitants  of  the  said  district  of  Maryhill,  now  disjoined 
and  erected  as  aforesaid,  shall  and  may  repair  to  the  said 
church  of  Maryhill  as  their  proper  parish  church,  for  all 
public  acts  of  divine  worship,  and  shall  and  may 
subject  themselves  as  proper  parishioners  thereof  in  all 
time  coming.  In  conclusion,  the  Court  modified  the 
constant  stipend  of  the  parish  to  have  been  for  crop 
1849,  yearly,  and  for  all  time  coming,  such  a  quantity 
of  victual,  half  meal  and  half  beer,  as  shall  be  equal 
to  12i  chalders,  payable  in  money,  according  to  the 
highest  fiar  prices  of  the  county,  annually,  with  L.IO 
for  communion  elements  ;  and  decern  and  declare  the 
patronage  and  right  of  presentation  to  the  said  church 
and  parish  to  be  vested  in  the  Crown,  the  patron,  and 
titular  of  the  said  Barony  parish. 

This  case  was  referred  to  in  a  subsequent  question  re- 
garding the  erection  of  St  Andrew's  Church  in  Dunferm- 
line. With  that  view  a  summons  had  been  raised  at  the 
instance  of  certain  persons,  as  managers  and  trustees  of 
the  said  church,  against  the  Officers  of  State,  as  represent- 
ing her  Majesty,  the  Crown  being  patron  of  the  parish  of 
Dunfermline  and  titular  of  the  tithes,  and  others  having 
interest. 


488  TREATISE  ON  TEIND8. 

The  summons  concluded  that,  as  regards  the  patronage, 
that  it  ought  and  should  be  found  and  declared,  that  the 
said  church  of  St  Andrews  should  be  erected  into  a  church 
and  parish  qnoad  sacra^  in  the  terms  therein  set  forth  ; 
and  being  so  erected,  that  the  patronage  thereof  should  be 
vested  in  the  parties  pointed  out  by  the  8th  Article  of 
the  constitution  of  the  Church,  specified  in  the  summons ; 
but  always  under  reservation  of  the  right  of  the  Presby- 
tery of  the  bounds  to  present  to  the  said  church,  jure 
devoluio^  according  to  law,  and  as  provided  for  by  the  7th 
and  8th  Victoria,  c.  44. 

By  the  constitution  of  the  church,  as  set  forth  in  the 
summons,  the  patronage  was  vested  in  the  congregation, 
who  at  an  annual  meeting  were  to  choose  from  among  the 
members  a  leet  of  five,  to  be  termed  *  the  Congrega- 
tional Election  Committee,'  and,  on  occasion  of  any 
vacancy  in  the  incumbency,  were,  in  connection  with 
another  body,  and  by  a  very  complicated  system  of  election, 
to  choose  the  minister. 

After  receiving  a  report  from  the  clerk,  and  hearing 
counsel  for  the  pursuers,  the  Lords,  '  in  respect  that  it  is 
<  proposed  that  the  patronage  of  the  intended  new  quoad 

*  sacra  church  and  parish  of  St  Andrews  should  be  vested 
'  and  exercised  otherwise  than  as  provided  for  by  the 
'  5th  section  of  the  7th  and  8th  Victoria,  c.  44,  appoint 

*  the  pursuers  to  print,  lodge,  and  box  a  minute,  for  the 

*  purpose  of  showing,  with  reference  to  the  other  clauses, 
^  whether  the  5th  section  thereof  is  not  applicable  to  the 
'  erection  of  quoad  sacra  churches  and  parishes  provided 
'  for  by  section  8th  and  following  sections,  as  respects  the 
'  patronage  of  such  qtioad  sacra  churches  and  parishes.' 

In  pursuance  of  this  order,  a  minute  was  accordingly 
lodged  for  the  parties,  showing  that  the  5th  section  of  the 
Act  bears  reference  solely  to  the  cure  of  parishes,  quoad 
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omnia,  erected  by  the  Court  under  the  powers  of  the 
Statute  1707,  c.  9,  as  enlarged  by  the  provisions  of  the 
7th  and  8th  Victoria.  The  provisions  of  the  latter  statute, 
it  was  maintained,  which  relate  to  these  parishes,  are  con- 
tained in  the  first  seven  sections  of  the  Act ;  and  the  pur- 
suers maintained  that  the  general  object  of  these  sections 
was  not  to  create  an  entirely  new  system,  but  merely  to 
place  a  greater  discretionary  power  in  the  hands  of  the 
Court,  with  regard  to  the  erection  of  parishes,  and,  at  the 
same  time,  to  encourage  and  promote  the  disjunction  and 
rection  of  such  parishes  where  circumstances  might 
render  it  desirable.  As  to  the  patronage,  it  was  not  to 
be  supposed  that  heritors  would  readily  agree  to  the  erec- 
tion of  a  new  parish,  the  patronage  of  which  might  forth- 
with pass  to  a  party  who  possibly  might  bear  little  or  no 
part  of  the  burden.  The  legislature,  it  was  observed, 
found  it  necessary  to  deal  with  and  to  define  the  precise 
rights  of  patrons  in  this  matter ;  and,  therefore,  while  the 
5th  section  provides  in  the  outset,  in  general  terms,  that 
the  patronage  of  such  new  parishes  shall  belong  to  the 
patron  or  patrons,  this  declaration  is  followed  by  provi- 
sions of  limitation,  whereby  such  patron  or  patrons  are 
only  entitled  to  the  right  of  patronage,  provided  they 
undertake  to  bear  the  burden  of  not  less  than  one  half  of 
the  stipend  to  be  provided  to  the  minister  of  the  new 
parish.  It  is  further  enacted,  that  no  patron  of  any  of 
the  original  parishes,  who  shall  not  bear  the  burden  of 
one  fourth  part  of  the  stipend,  shall  have  any  right  or 
interest  in  the  patronage  of  the  new  parish,  by  virtue  of 
his  right  in  the  original  parish. 

With  regard  to  the  8th  section  of  the  7th  and  8th  Vic- 
toria, it  is  evident  that  the  whole  provisions  of  that  section 
relate  to  the  erection  of  quoad  sacra  churches,  and  cannot 
affect  the  question  regarding  the  church   in   question, 
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which  is  an  erection  quoad  omnia.  Finally,  they  referred 
to  the  case  of  Beid,  &c.f  before  mentioned ;  and  thoogh 
the  question  now  before  the  Court  is  the  converse  of  that 
decided  in  Eeid's  case,  yet,  so  far  as  concerns  the  several 
classes  of  cases,  the  distinction  between  erections  quoad 
omnia  and  erectiona  quoad  aacra  was  raised  and  disposed 
of  in  that  instance. 

These  explanations  proved  satisfactory  to  the  Ciourt, 
who,  on  advising  the  case,  adopted  the  views  of  the  pur- 
suers, as  stated  in  their  minute,  and  decerned  in  terms  of 
the  libel. 
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No.  I. 

ANCIENT  COPIE  of  the  Noblbmin'b  Pbtitiok  to  Kino  Charles 
THE  First,  for  a  Commission  to  treat  of  matters  between  His 
Majesty  and  them,  dated  November  1626. 

Most  Sagrid  Sotbraignb,  the  wosdome  and  goodnes  where- 
with God  hes  aboundantly  repleanisched  your  Boyall  heart,  makes 
us  hoope  and  beg  that  your  Ma^  may  be  gratiouslie  pleased  to 
permitt  us  to  exhibite  to  your  juditious  and  equitable  considera- 
tioun  this  our  faithfull  remonstrance,  most  humele  and  submis- 
sive  petitione. 

Many  of  your  Ma^**  royall  progenitoures,  and  specialie  Q. 
Marie,  yo'  grandmother,  and  your  Father,  of  glorious  and  ever 
blissed  memorie,  Calling  to  thair  rememberance  the  faithfull  and 
memorable  Service  done  by  some  of  us,  and  manye  of  our  prede- 
cessours  and  authours,  when  there  Croun  and  lyfifes  wer  endan- 
gered by  the  joyned  Counsallis,  forces,  and  fraud  of  Popische 
potentats  and  rebellious  subjectes,  tending  to  subversioun  of  re- 
ligioune  and  State  :  And  noghtwithstanding  your  blissed  fathers 
atteaneing  to  his  Eightuous  Inheritance  of  the  Croun  of  Eng- 
land, did  royaUie  rewaird  the  blood  meanes  and  travelles  of  us 
and  our  predicessoures,  by  infeftments,  erections,  grants  of  lands, 
teyndis,  patronages,  ofiBices,  jurisdictionis,  privieledges,  and  free 
tenours,  whiche  wer  advysed  and  drawne  upe  by  your  Mat^  Ad- 
vocats.  Judges,  and  Lawiers  of  best  fame,  learning,  and  expe- 
rience in  the  bypast  and  p*^*  tymes,  who  gave  assuirance  to  there 
clients  and  freinds  that  there  titles  and  securetyes  wer  valid  in 
law,  ffor  forder  coroboratioune  wherof  some  of  our  rights  by  there 
advyse  wer  originalie  granted  in  Parliament,  and  many  others 
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amplie  ratified  by  your  Maiestie  and  Estates  of  the  Kingdome,  u 
the  most  accomplisched  perfectioune  whicbe  could  be  added  aud 
interposed  to  any  inviolable  title  of  inberitance  within  this 
reabne.    By  vertue  wherof,  we  and  our  ancestouis,  and  predices- 
sours  in  right  have  peaciably  possest  our  aforesaid  Inberitance 
by  the  favours,  justice,  and  protectioune  of  your  ever  blissed 
father,  your  grandmother,  and  other  royall  progenitoois,  without 
anie  controversie  and  questioune,  and  have  obteaned  thame 
manie  wayes  autbourized  by  innomerable  sentences  of  the  Lordis 
of  Sessioun,  and  most  eminent  Judges  of  this  State.     Besting 
therby  confident  that  we  and  our  posteritie  sould  enjoy  the  lyk 
securetie  and  quyetnes  under  your  Ma^  comparable  in  Justice 
and  bountie  to  the  most  famous  of  all  preceiding  Kings,  Till  now 
that  being  not  without  causs  affrighted  at  the  large  extent  of 
your  Ma***  revocationes,  your  Advocats,  with  concuirance  of 
some  Counsellours-at-law,  have,  in  your  name  and  for  your  Ma*^ 
entres  intended  actioun,  and  caused  suound  us  and  many  othen, 
your  Maiestie*s  faithfull  subjects,  to  heir  and  sie  our  rightis  and 
heritable  titles  of  the  befoir  mentionat  natur,  reduced  and  im- 
provin.    And  althoght  your  Ma*^  may  be  informit  that  the  event 
of  this  does  onlie  conceme  ne  and  others  who  ar  expreslie 
sumounded  (whose  nomber,  qualitie,  and  interest  is  in  some  sort 
considerable)  Yet  it  is  mor  nor  manifest  that  thousands  more  of 
yo'  faithfull  subjects  who  have  at  dear  rats  purchased  from  us 
and  our  predicessours  large  portions  of  Lands  and  teyndis,  either 
mediatlie  or  immediatlie,  may  be  the  event  of  this  actioune,  by 
equall  danger  with  us  of  irreparable  ruyne.    So  that  we  may 
truelie  affirme  that  your  Maiestie's  Bevoca^ne  taking  effect, 
even  with  the  limitationes  contenit  in  your  Mat^  proclama^es, 
and  sentence  being  pronounced  and  putt  to  executioune  againes 
the  multitude  Interest  by  this  Suounds,  according  to  the  con- 
clusioune  and  desyre  thairof,  may  bring  more  irreparable  ruyne 
to  ane  infinit  nomber  of  famelies  of  all  qualities  in  everie 
regioune  of  this  Land  nor  wes  in  any  former  tyme  inflicted 
upoune  our  forbears  by  the  schrwdest  and  fiercest  frounes  of 
adverss  and  malignne  fortunat,  Becaus  the  vicitude  of  humane 
accidentis  and  conversioun  of  tyme  and  affaires,  leaste  meanes 
to  the  afflicted  people  of  those  deplorable  dayes  by  their  vertue 
and  Industrie  to  repair  suppose  slowlie  the  overthroughes  of 
there  ruyned  Estates.    Bot  if  your  Maiestie's  revoca^ne  and 
actioune  of  reductioune  presentHe  depending  should  tak  frome 
us  and  so  many  others  Intiesst  the  tytillis  of  our  lawful!  In- 
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heritance,  no  course  of  tyme  nor  affaires  can  assure  our  promeise 
to  us  any  probable  hope  of  recoverie  of  our  wracked  and  parisched 
Estaits,  nothing  in  that  caise  resting  to  the  most  pairt  of  us  hot 
dignitie  without  meanes,  families  without  manteanance,  and 
burding  of  anuelrent  and  debts  to  our  creditours :  And  suche  as 
we  ar  obleisched  to  warreand  by  our  Inhabilitie  to  keipe  promeis, 
band,  and  faith  to  thame  wiU  become  partakers  of  our  miseries. 
Wee  ar  no  way  diffident  of  the  sufficiencie  of  our  titles,  and 
muche  les  of  your  Maiestie's  bountye  and  justice ;  but  the  in- 
stance laitlie  maid  to  have  your  Mait^**  revoca^ne  registrat  in 
the  buiks  of  Sessioune,  to  have  the  strenth  of  ane  Decreite  of 
those  eminent  Judges  againes  us,  and  extending  many  more  of 
your  Majesties  subjects  uncited  and  unhard,  contrair  to  your 
grations  ententionne,  expressed  by  tna  proclama'neB  publisched 
and  printed,  and  our  principall  advocats  acqueinted  with  the 
secreitis  of  our  rights,  whose  assistance  we  expected  in  defence 
thairof,  being  now  our  perseuars  in  this  reductioun  and  impro- 
batioune  intented,  forces  us  to  have  our  recours  to  your  sacred 
Maiestie,  humelie  beseecheing  you  gratiouslie  to  beleve  that  as 
we  ar  most  unwilling  to  oppose  anie  of  your  royall  ententiones, 
£ot  rather  freelie  and  faithefullie  to  spend  our  lyffes  and  for- 
tunes in  your  service,  so  we  expect  and  most  humelie  beg,  that 
efter  due  considera'^une  of  the  manifest  prejudice  of  so  great 
nomber  of  your  faithefull  people,  your  Ma^*  may  be  pleased  to 
command  the  afoirsaid  registra^ne  and  reductioune  to  surceas 
for  a  tyme,  And  aither  to  tak  a  pari :  whiche  is  the  earnest 
wische  of  all  people  extreamelie  longing  for  the  happynes  of 
your  Sacred  presence,  or  if  the  multitude  and  weaght  of  your 
royall  affaires  may  not  grant  us  that  felicitie,  so  yee 
and  universallie  desyre  your  Ma^  may  bountiefuUie  inclyne  to 
appoynt  ane  competent  nomber  of  best  experienced  Counsellours, 
prelates,  Judges,  and  Lawiers,  and  pairties  interest  in  the 
bissines,  to  conveene  and  treate  of  all  that  may  concerne  your 
Maiesties  profeite  and  Fatnmonie,  and  your  subjectis  lawful!  sure- 
ties, by  whom  the  joyned  and  equitable  securelng  of  both  being 
unpartiallie  represented  to  your  most  excellent  judgement  suche 
lawfnll  meanes  may  be  advysed  as  may  geve  all  respective  satis- 
factioune  to  your  most  just  desyres,  and  supplie  to  your  Boyall 
patrimonie  and  effaires  extraordinarlie  important  in  thease  diffi- 
cult tymes,  without  our  irrecoverabill  overthrow,  and  that  the 
recompenses  whiche  your  Ma^  gratiouslie  offers  to  those  who, 
for  obedience  of  your  will,  shall  renunce  there  titles  as  testimonies 
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of  tbair  most  humele  desyres  to  give  all  furtherance  they  ean 
conceave  to  be  affected  by  your  Ma^*,  may,  by  consent  and  an- 
thoritie  of  the  Estaits,  be  secured  to  thame  according  to  your 
gratious  declara^es,  whiche  they  ar  cofident  your  Ma^  does  nor 
les  intend,  then  your  owne  power  and  proffeite,  wherein  nether 
our  lyffes,  lands,  goods,  nor  meanes,  nor  faithfull  endevours,  sbal 
be  wanting,  hot  als  heartilie  contribute  for  your  service  and  con- 
tentment, as  our  fervent  and  sinceire  prayers  ar  and  ever  shall 
be  powred  out  to  Grod  Almightie  to  grant  your  Ma^  long  lyff, 
constant  health,  floorishing  and  increassing  Empyre,  permanent 
prosperitie,  to  be  crouned  with  immortal  renowne  upon  Earth  and 
endless  blis  in  heavin. 


No.  II. 

COPIE  COMMISSION  granted  by  Emo  Chablbs  to  the  Clergy, 

Nobility,  Gentry,  and  Burghs,  to  treat  anent  his  Beyocation, 
17th  January  1627. 

Our  Soveraigne  Lord  being  of  late  humblie  petitioned  be  a 
great  nomber  of  his  nobilitie  and  gentrie  of  his  ancient  kingdome 
of  Scotland,  desireing  a  competent  nomber  of  Comissionars  to 
be  appoynted  to  conveen  and  treate  of  all  that  may  conceme  his 
Matie's  profeitt  or  patrimonie  within  the  said  kingdome,  wheirby 
suche  lawfull  meanes  may  be  advysed  as  may  give  all  reasson- 
able  satisfaction  to  his  Matei's  just  desires,  and  supplie  to  his 
Majestei's  patrimonie  and  affairs,  extraordinarlie  important  in 
these  difficult  tymes,  as  the  said  Petition  at  mair  length  pro- 
ports  ;  and  His  Matie  being  willing  to  take  a  fair  course  with  all 
suche  of  his  loveing  subjects  of  that  kingdome  as  sail,  befoir  the 
expiration  of  this  Commission,  whiche  his  Matie  doeth  heirby 
speciallie  appoynt  to  begin  to  sitt  upon  the  first  day  of  Merche 
nizt  enseweing,  and  soefurthe  to  continow  till  the  first  day  of 
August  following,  and  soefurthe  dureing  his  Majesteis  pleasur,  vo- 
luntarilie  treate  with  the  Commissionars  eftirmentionat  concern- 
ing the  erections  and  temporaliteis  of  benefices,  superioriteis  and 
feudueteis,  or  othir  certaine  rents  of  silvir  or  victuall  of  the  said 
temporaliteis,  teynds,  and  patronages  of  the  saids  benefices,  mor- 
tified lands  and  rents,  heritable  offices  and  regaliteis,  changed 
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tenors  or  holdings  and  taxt  wairds,  propertie  and  casualiteis  of 
the  Crowne  or  principalitie,  and  lawfullie  acquired  or  possessed 
be  any  of  them,  and  zit. fitting  to  be  secured  to  the  present  pos- 
sessors theirof  upon  reasonable  condicions,  and  concerning  what 
composition  sail  be  givin  be  the  saids  possessors  unto  His 
Matie  for  new  rights  of  the  said  patrimonie  or  propertie ;  Their- 
foir  his  Majestic,  for  frieing  of  his  saids  subjects  from  their 
preposterous  fears,  causleslie  conceaved  upon  His  Mateis  late  re- 
vocation, and  from  the  unnecessarie  charges  whiche  they  might 
perhaps  susteane  either  by  repairing  unto  his  Mateis  person,  or 
by  his  Mateis  persueing  of  his  right  and  title  to  the  premisses  by 
ane  due  courss  of  law,  ordaines  ane  Commission  to  be  exped  undir 
the  Great  Scale,  in  due  forme,  nominating  and  appoynting,  like- 
as  our  said  Soveraigne  Lord  noiats,  appoints,  and  constitutes  the 
persons  aftir  mentioned,  viz. : — Jon  Archbishope  of  Saint  Androis, 
Sir  George  Hay  of  Kilnfans,  Kny*,  Lord  Chancellar,  Johne  Erie 
of  Mar,  Highe  The',  James  Archibishop  of  Glasgow,  James  Mar- 
ques of  Hamiltoun,  George  Marques  of  Huntlie,  William  Erie 
of  Angus,  Francis  Erie  of  Arrol,  William  Erie  Mershell,  William 
Erie  of  Monteith,  Jo"  Erie  of  Rothes,  W"*  Erie  of  Mortoun,  Alex' 
Erie  of  Eglintoun,  James  Erie  of  Murray,  Eobert  Erie  of  Nithis- 
daill,  George  Erie  of  Winton,  Alex'  Erie  of  Lythgow,  Johne  Erie 
of  Wigtoun,  Eobert  Erie  of  Boxbur^,  Thomas  Erie  of  Melrose, 
Jo"  Erie  of  Annandaill,  Alex'  Bishop  of  Dunkeld,  Patrik  Bishop 
of  Aberdene,  Johne  Bishop  of  Murray,  Patrick  B.  of  Boss,  An- 
dre B.  of  Galloway,  Adame  B.  of  Dumblaine,  David  B.  of  Brichen, 
Jo"  B.  of  Cathnes,  David  Viscount  Stormont,  William  Viscount 
of  Air,  Jo"  Lord  Yestir,  Jo"  Lord  Loudoun,  James  Lord  Colvill, 
Bo^  Lord  Burleighe,  Sir  William  Alexander,  Secretarie,  Sir  Archi- 
bald Napier  of  Merchinstoun,  Kny'  Depute,  The',  Sir  George 
Elphinstoun,  Justice  Clerk,  Sir  William  Oliphant,  His  Mateis 
Advocat,  Sir  James  Skeen,  President  of  the  Session,  Sir  William 
Levingstoun  of  Kilsyth,  Kny*,  Sir  Alex'  Gibsone  of  Durie,  Sir 
George  Auchinleck  of  Balmanno,  Sir  Ar^  Acbiesone  of  Clan- 
caimie.  Sir  Andro  Fleshar  of  Innerpeflfray,  Sir  Ro'  Gordoun, 
Kny*,  Barronet,  Sir  Jo"  Weymes  of  that  ilk,  Kny*,  Barronet, 
Sir  Alex'  Gordoun  of  Clunie,  Kny*,  Barronet,  Sir  Jo"  Stuart  of 
Traquair,  Jo"  Leslie  of  Newtoun,  Sir  James  Leirmonth  of  Bal- 
comie,  Kny*,  Sir  Patrik  Ogilvie  of  Inchemartein,  Kny*,  Sir  Jo" 
Maxwell  of  Nethir  Pollock,  Kny*,  Sir  Jo"  Charters  of  Annfield, 
Kny*,  Sir  James  Baillie  of  Lochend,  Kny*,  Mr  Thomas  Hope, 
His  M&teis  Advocat,  Archibald  Campbell,  Brothir  to  the  Laird 
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of  Lawen,  the  Provest  of  Ed'  for  the  tyme,  Mr  Jo"  Hay,  Toun 
Clerk,  the  ProveBt  of  Saint  Androis,  or  Comissar  Clerk,  as  the 
toun  sail  appoynt,  Duncan  Patersone  in  Stirling,  Gabriel  Cun- 
inghame,  burges  of  Glasgow,  Jo*^  Corsane,  bnrges  of  Dumfreis, 
the  Provest  of  Dundie  for  the  tyme,  Jo*^  Cowan,  burges  of  Stirling, 
Duncan  Forbes,  provest  of  Innemess,  Ro*  Alex',  Bulges  of 
Anstruthir,  with  power  to  them,  and  to  suche  nomber  of  othir 
persones  as  his  Matie  sail  be  pleased  to  adjoyne  to  those  persones 
above  named,  not  exceeding  the  nomber  of  fyve  persones,  or  ony 
tuell  of  them  or  eithir  of  them,  with  the  Archibishop  of  St 
Androis  or  the  Lord  Chancellar,  or  any  ane  of  those  tuo,  pro- 
vyding  that  their  be  three  of  the  said  nomber  of  tuell,  of  the 
Nobilitie,  thrie  of  the  Bishops,  thrie  of  the  Grentrie,  and  thrie  of 
the  burgesses,  to  treate,  deale,  compone,  transact,  and  agrie  with 
such  persone  or  personis  as  sail  at  ony  tyme  heireftir,  befoir  the 
expiration  of  this  Comission,  be  contented  to  treate,  agrie,  and 
modifie  such  reasonable  satisfactions  for  the  saids  erections  and 
temporaliteis  of  benefices,  fewdueties,  or  uthir  certaine  rents  of 
silvir  or  victuall  of  the  said  temporaliteis,  teynds,  and  patronages 
of  the  saids  benefices,  mortified  lands,  and  rents,  heritable  oflBces 
and  regaliteis,  changed  tenors  or  holdings,  or  taxt  wairds,  propertie 
and  casualtie  of  the  Crowne,  or  principalitie  unlaw"**  acquired  or 
possessed  be  any  of  them,  and  yet  fitting  to  be  secured  unto  the 
present  possesors  of  the  samen  propertie  upon  reasonable  condi- 
cions  as  said  is,  and  concerning  what  composition  shall  be  givin  by 
the  said  proprietars  and  possessors  unto  His  Matie,  for  secureing 
their  titills  of  suche  of  the  premises  as  are  fit  for  them  to  hold,  in 
all  tyme  comeing,  with  power  to  them,  or  ony  twell  of  them,  in 
maner  particularlie  above  writtin,  to  appoynt  tymes  and  dayes  of 
meeting,  and  to  prorogate  and  contineu  the  same  as  they  sail 
think  most  expedient  dureing  the  tyme  limited  to  them,  in  maner 
above  writtin,  with  power  also  by  Comissions  or  uthir  lawful! 
wayes  or  meanes,  to  inquire  of  the  just  rentalls  and  valua^un  of 
the  premisses,  and  to  take  true  infonna^un  of  everie  pairteis*  ryts 
and  titills  of  the  same,  and  of  the  sufficiencie  and  unsufficiencie 
theirof,  that  satisfaction  may  be  ordoured  and  modified  accord- 
inglie;  And  to  treate,  transact,  and  agrie  what  sould  be  givin 
to  the  saids  pairteis  for  their  pretended  ryghts  to  suche  of  the 
premisses,  or  to  any  pairt  or  pairts  of  the  particulars  above 
mentioned,  as  are  fit  to  be  disponed  or  resigned  be  them ;  and 
anent  the  most  convenient  and  lawfull  forme  how  the  saids  par- 
teis  may  be  fuUie  denuded,  and  how  law^^  dispositions  may  be 


APPENDIX.  497 

made  unto  others,  who  are  willing  to  buy  their  titiUs  or  premisses, 
and  how  the  Saperioriteis  and  fuedueteis,  and  here*'  offices,  may  be 
resigned  unto  his  Matie,  and  restored  to  the  Crowne  againe, 
theirwith  to  remaine  far  evir;  and  that  the  said  Superiorities 
may  be  resigned  without  any  composition  at  all,  uthir  then  sail 
be  modified  for  the  feudueteis  and  certaine  rents,  depending  upon 
the  said  Superioriteis,  and  how  the  changed  tenors  or  holdings  or 
tazt  wairds  may  be  reduced  to  the  same  estate,  wherin  they 
were  befoir  the  samen  were  taxed  and  changed,  or  othirwayes 
how  the  samen  may  be  confirmed  de  novOj  for  a  reasonable 
encrease  of  a  yeerlie  rent  to  the  Crowne,  or  compositions.  And 
with  power  to  the  saids  Comissionars,  or  ony  twellve  of  them,  in 
maner  above  writtin,  to  disjoyne  or  dissolve  suche  united  paro- 
chins,  and  to  devyde  suche  spatious  parochins  as  sail  by  them  be 
found  needfuU  for  the  bettir  ease  and  comfort  of  His  Mateis 
subjects,  and  to  provyde  for  the  sufficient  building  and  repairing 
of  the  churches  theirof,  and  to  make  sufficient  provisions  for  those 
churches  wheirof  the  teynds  shall  be  reserved  and  disponed  as 
afoirsaid,  if  the  saids  Churches  be  not  already  sufficientlie  pro- 
vydit,  and  for  provyding  their  Ministers  with  sufficient  locall 
Stipends  and  feis ;  and  to  treate,  conclude,  and  agrie  upon  suche 
othir  pious  uses,  and  for  establishing  of  suche  Schools  in  the 
remote  places  of  the  said  Kingdom e  as  sail  by  them,  or  any 
twellfe  of  them,  as  aforesaid,  be  thought  expedient ;  and  also, 
with  power  and  aut"*  to  the  saids  Comissionars,  or  ony  twellf  of 
them,  as  said  is,  to  call  and  conveen  befoir  them  the  imediate 
heritors,  tackismen,  and  possessors  of  all  suche  lands  out  of 
whiche  the  teindis  so  to  be  treated  for  by  the  pairteis  are  led,  or 
othirwise  payed,  and  to  advise  for  them  such  new  law'*  rights  and 
Securiteis  of  the  saids  teynds  as  they  sail  think  fitt ;  and  for  suche 
compositions  and  yeerlie  dueteis  to  be  reserved  to  His  Matie,  as 
the  said  Comissionars,  or  ouy  twellve  of  them,  as  said  is,  as  the 
saids  parteis  sail  agrie  upon,  and  in  such  maner  as  may  stand 
with  the  laws  of  the  said  Kingdome ;  for  confirmatioD  wheirof, 
and  of  the  haill  rights  so  to  be  made  of  the  premisses,  his  Matie, 
out  of  his  Boyall  and  gracious  intentione,  doeth  promeiss,  in  verbo 
principtSy  and  doeth  bind  himself  and  his  Successors  to  ratifie  and 
approve  all  suche  rights  of  the  teynds,  lands,  and  premisses  as 
sail  be  made  or  advysed  by  the  saids  Comissionars,  or  ony  twell 
of  them,  in  manner  foirsaid,  in  the  favors  of  the  saids  pairteis, 
and  that  in  the  next  Parliament  to  be  haldin  in  that  Kingdome 
and  to  doe  all  and  whatsumevir  othir  things  that  sail  be  found 
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expedient  be  the  Baids  GomissionarB,  or  ony  twell  of  them,  in 
maner  foirsaid,  for  the  bettir  secuerihg  of  the  saide  pairteis  of 
their  rights,  and  of  the  teyndB,  lands,  and  premisses  whiche  sail 
be  thought  fitt  be  the  saids  Comissionars  to  be  Becnied  or  estated 
to  remaine  with  the  Baids  pairteis;  and  likewayes  his  M&tie  doeth 
promeise,  in  verba  prvneipis,  and  binds  and  obleis  himself  and 
his  Successors  to  give,  or  causB  be  givin,  to  the  persones  Borren- 
dering  and  disponeing  the  saids  particulars,  or  any  of  them,  Boch 
reassonable  satisfaction  as  sail  be  agried  upon  be  the  saids  ComiB- 
sioneirs,  who  are  to  considdir  both  his  Matei's  clame  and  their 
interest  of  the  saids  pairteis'  titills,  and  their  said  satisfaction  sail 
be  dulie  performed  befoir  the  said  pairtie  interressed  Ball  denude 
themselves  either  of  their  ry*  or  possession  of  ony  of  the  pie- 
misses  :  And  to  the  effect  that  all  pairteis  interressed  in  any  of 
the  premisses  may  take  due  notice  of  His  Matei's  gracious  dis- 
position and  intention  towards  them,  and  that  they  may  have 
due  waiming  to  prepare  and  provyd  themselves  for  the  bettir 
buying  of  their  owne  teynds,  and  for  setling  of  their  Becuriteis 
of  their  lands,  his  Matie  ordaines  this  present  Comission  to  be 
published  and  intimated  at  the  mercat  croces  of  the  heid  burghs 
of  evirie  shire,  and  at  the  paroche  kirks,  that  theirby  notice  may 
be  givin  to  all  His  Matei's  subjects  who  pretend  any  right  to 
ony  of  the  particulars  above  mentioned  that  his  Matie  hath 
appoynted  his  said  Comissionars  to  treate  and  agrie  with  suche 
and  soe  many  of  them  as  dureing  the  sitting  of  the  said  Gomis- 
sion  sail  come  to  treate,  transact,  and  agrie  with  them ;  with 
certification,  that  if  any  of  the  said  pairteis  sail  refuse  to  come 
and  agrie  with  the  saids  Gomissionars,  they  sail  expect  no  suche 
condicion  nor  agriemeut  heirefter,  hot  sail  be  persewed  by  his 
Matie's  advocat  in  a  legall  course  of  justice,  for  annulling  their 
titills  eithir  by  Decreet  of  Parliement,  or  othirwayes,  as  his 
Matie  and  his  said  Advocats  sail  think  fitt :  And  with  furthir 
certifica^un  that  in  cace  the  proprietars  or  tackismen  or  rentallers 
of  land,  doe  not  come  in  and  agrie  with  the  said  Gomissionars, 
befoir  the  expiration  of  the  Gomission,  for  their  owne  teynds  to 
be  secured  unto  them,  that  then,  and  in  that  cace  his  M4tie  sail 
farthir  secure  the  same  unto  the  pairteis  now  having  titillis  their- 
unto,  for  suche  a  reassonable  yeerlie  rent  to  the  Crowne,  as  the 
saids  Gomissionars  sail  appoynt  or  think  expedient,  according  to 
the  nature  of  their  pretendit  rights,  excepting  alwayes  the  teynds 
of  his  Matei's  propertie  and  principalitie,  fitt  to  be  brought  in 
eithir  by  His  Matei,  or  the  vassells  and  tennents  of  the  said  pro- 
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pertie  and  principalitie,  at  such  rates  as  the  saids  Coniissionars 
sail  appoynt,  according  to  the  validitie  of  the  paxteis'  titiUis 
theiranto,  and  with  furthir  intimation  that  it  is  not  His 
Matei's  iutentio  and  pleasure  to  querrell  or  anul  any  of  the 
confirmed  fewes,  or  othir  law"  rights  of  ony  of  the  lands  of 
the  temporaliteis  of  benefices,  formerlie  set  be  the  ancient 
titulars  theirof  without  diminution  of  the  rentalls  or  fewes 
granted  be  His  Matei's  late  Fathir,  unto  any  of  the  Lords 
of  Erections  befoir  their  erections,  without  diminution  of  the 
rentall  nor  fewes  formerlie  bona  fide  bought  by  any  of  the 
Lords  of  erection,  or  by  any  othirs  from  them,  befoir  his 
Mateis  late  revocation,  from  any  heritor  theirof  without  diminu- 
tion of  the  rentall,  nor  yit  to  querrell  or  anul  any  of  the  fewes 
sett  be  the  saids  Lords  of  Erections  befoir  the  dait  of  his  Mateis 
late  revocation,  which  was  of  the  date  the  (12th  day  of  October 
1625)  yeers,  unto  any  of  their  own  vassalls  without  diminution 
of  the  rentall ;  providing  alwayes  that  the  immediate  Superioritie 
and  feuduteis  of  the  samen,  may  be  law"^®  divolved  and  estab* 
lished  upon  the  King  and  his  successors  by  resigna^un  or  othir- 
wayes  as  sail  be  thought  most  meit.  As  also  that  it  is  his 
Mateis  expres  pleasure  and  intention,  that  the  mansion-places, 
circuits,  orcheards,  and  gardens  of  all  the  said  Abbayes,  Pryoreis, 
Nunreis,  Coleges,  and  Hospitalls,  sail  be  fewed  unto  suche  of  the 
Lords  of  Erection  as  now  are  in  present  and  actuall  possession 
theirof,  without  ony  uthir  composition  than  a  verry  small  feu- 
duetie,  to  be  a  testimonie  that  the  samen  are  halden  of  his 
Matie  imediatlie,  as  also  that  suche  dimesins  and  uthir  mensall 
lands,  or  othir  parts  of  the  said  temporaliteis  as  were  nevir  heir* 
tofoir  sett  in  few  nor  re n tailed  by  the  ancient  titulars  befoir  the 
aneza'^nn  theirof,  nor  by  the  late  King  since  the  said  Act,  and 
yit  is  presentlie  possessed  by  any  of  the  saids  Lords  of  Erection, 
may  and  sal  be  also  fewed  unto  the  saids  Lords  of  Erections 
themselveSt  and  to  no  othirs  ovir  their  heads,  or  to  their  preju- 
dice, and  that  for  suche  reasonable  fewdueteis  as  the  saids  Co- 
missionars  in  manner  foirsaid,  sail  appoynt;  as  also  that  the 
saids  Abbayes,  Nunreis,  Colledges,  and  Hospitalls,  uthir  Lauds 
of  the  temporaliteis  of  benefices  w***  are  not  erected,  may  and  sal 
be  fewed  unto  the  present  possessors  theirof,  and  to  none  uthirs, 
for  suche  reasonable  compositions  and  fewdueteis  as  the  saids 
Comissionars  sail  think  fit  according  to  the  validitie  or  invali- 
ditie  of  their  present  titills  theirunto,  whiche  his  Matie  is  gra- 
ciouslie  pleased  to  amend  unto  them  by  all  the  lawes,  wayes,  and 
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means  whiche  can  be  devysed  be  the  saids  ComiBsioners :     And 
likewayes,  that  it  is  bis  Majesteis  expres  will  and  pleasure,  that 
the  changed  tenors  or  holdings  and  taxt  wairds  may  be  reducet 
to  their  antient  estate  and  forme  of  holding,  as  they  were  befoir 
the  samen  were  changed,  or  othirwayes  confirming  them  de  novo 
for  a  reasonable  increase  of  a  yeerlie  rent  to  the  Crowne,  or  com- 
position :     And  also  that  the  saids  Comissionars  may  and  sail 
duelie  considdir  of  all  suche  othir  things  as  doe  concern  eithir 
the  antient  propertie  or  casualiteis  of  His  Maties  Crowne  and 
principalitie  mentioned  in  His  Mateis  late  Bevocation,  or  Sumonds 
of  Beduction,  and  Improbation  ;  and  if  they  sail  find  ony  snche 
things,  eithir  unduelie  acquyred  or  nnjustlie  withholdin  from  the 
said  Croun  or  principalitie,  and  yit  fit  to  be  secured  to  the  pre- 
sent possessors,  to  be  holdin  of  his  Matie,  that  the  saids  Comis- 
siooars  sail  advertise  his  Matie  theirof,  and  of  the  meanes  how 
the  samen  may  be  best  secured  to  the  possessors,  and  upon  what 
conditions,  because  it  his  Mateis  gracious  intention  to  secure 
them  all  in  a  fair,  beneficiall,  and  ample  maner,  and  upon  suche 
reasonable  conditions  as  the  saids  Comissionars,  in  maner  folr- 
said,  sail  think  fit :   And  with  further  intimation,  that  how  soone 
soevir  his  Matie  sal  be  agried  with  all,  and  fuUie  satisfied  of  the 
haill  premisses,  at  the  sight  of  the  saids  Comissionars,  in  man- 
ner as  said  is,  that  then  and  from  thenceforthe  all  actions  upon 
His  M&tei's  said  revocation  sail  be  discontinowed  and  made  nuU, 
as  the  said  Bevocation  had  nevir  been  made,  and  the  present 
action  of  Beduction  and  improbation,  depending  befoir  the  Lords 
of  Session,  concerning  the  premisses  sail  also,  eftir  his  Matei's 
receiveing  of  the   said  satisfaction,  be  absolutelie  and  simpl** 
past  fra,  with  all  that  hath  foUowit  or  may  follow  theirupon ;  and 
that  His  M&tie,  haveing  first  received  satisfaction  as  afoirsaid, 
sail,  in  the  next  Parlement  to  be  holden  in  the  said  Eingdome, 
secure  be  deliverance,  decreet,   or  confirma°un  in  Parlement, 
all  suche  infeftments  and  securiteis  of  any  of  the  lands,  teynds, 
and  premisses  as  the  saids  Comissionars  sail  agrie  upon  and 
think  fit  to  be  secured  from  His  M&tie,  his  airs  and  Successors, 
and  in  suche  large  and  beneficiall  maner  as  the  saids  Comis- 
sionars, in  maner  foirsaid,  sail  think  fit  or  advyse,  agrieable  with 
the  lawes  of  the  said  Eingdome ;  and  leist  the  pairteis  who  are 
to  receive  their  reasonable  Satisfaction  for  such  teynds,  feu- 
duteis,  heritable  ofiSces,  regaliteis,  and  suchelike,  as  they  are  to 
resigne  and  dispone  be  vertew  of  the  intention  of  this  present 
Commission,  sould  think  themselves  anywayes  prejudged  by  the 
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long  want  and  delay  of  their  said  Satisfaction,  or  leist  the  pairteis 
who  are  to  pay  the  said  Satisfaction  sould  too  muche  linger, 
neglect,  or  delay  the  payment  theirof,  it  is  His  Maties  pleasure 
that  intima**un  be  made  that  if  the  saids  pairteis  interessed  in 
the  title  of  any  of  the  lands,  teynds,  heritable  offices,  Begaliteis, 
or  premisses,  sail  not,  after  agriement,  be  payed  and  receive  their 
said  reasonable  Satisfaction,  eftir  suche  time  as  the  saids  Com- 
missionars  sail  appoynt,  the  said  agriement  and  modification  sail 
be  null,  and  so  of  no  availl,  so  that  the  saids  pairteis  may  and 
sail  be  in  the  same  case  as  formerlie,  befoir  the  dait  hereof,  and 
sail  no  wayes  be  obleist  and  astricted  to  performe  the  said  agrie- 
ment: Mairovir,  it  is  His  Mateis  expresse  will  and  pleasure, 
iykeas  His  Matie  by  the  tenor  heerof,  gives  full  power  and  aut*'* 
to  the  saids  Comissionars,  in  maner  as  said  is,  to  consult  and 
agrie  upon  the  establishing  and  annexing  of  a  certaine  patrimonie 
to  the  Crowue,  theirwith  to  remaine  in  all  tyme  cuming,  and 
lykewayes  to  consult  and  establishe  suche  a  solide  course  theirin 
as  no  pairt  of  the  said  patrimony  may  hereftir  be  disponed  from 
the  Crowne  except  in  oppen  Parliament,  and  be  expres  deliver- 
ance and  decreit  theirof,  and  for  the  seen  weill  of  the  kingdome, 
oonforme  to  the  laudable  custome  and  intention  of  His  Mateis 
noble  progenitors ;  and  in  caice  that  ony  objection  sail  occure 
whiche  may  effectuallie  concerne  the   furthiring  of  His  Mateis 
gracious  desires  herein,  or  the  pairteis  law"  interest,  the  whiche, 
by  this  Commission  is  not  mentioned  nor  fullie  cleered,  his  Matid 
doeth  heirby  give  full  power  and  aut***  to  the  saids  Comissionars 
in  maner  foirsaid,  to  compose,  ordour,  and  agrie  the  same,  as 
they  sail  think  the  same  may  be  best  and  most  law"**  done, 
othirwayes,  if  they  doe  find  a  necessity  that  His  Matie  sould 
particulars^  expres  his  meaning  theirin,  that  then  the  saids  Com- 
missioners certifie  the  said  doubt  or  doubts  unto  His  Matie,  whose 
ans'  unto  the  same  being  returned  bake  againe  unto  them  sal  be 
als  sufficient  as  if  the  samen  were,  word  be  word,  conteanit  in 
this  present  Comission :  Provyding  alwayes,  Iykeas  it  is  heirby 
speciallie  provydit,  that  the  saids  Comissionars,  nor  nane  of  them, 
sail  make  heireftir  any  finall  conclusion  in  any  of  the  premisses 
unto  the  tyme  His  Matie  be  first  fullie  certified  theirof  and 
approve  of  the  samen,  and  soe  muche  the  rathir  because  His 
Mateis  subjects  interessed  in  the  premisses  have  not  submittit 
nor  are  not  bound  to  submitt  themselves  nnto  this  present 
Comission,  nor  are  furthir  bound  theirby  than  upon  their  owne 
future  voluntarie  agriement  or  approbation  of  what  sail  be  con- 
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eluded  or  agried  upon  be  the  eaids  Comissionars ;  and  His  Mftlie 
doeth  heirby  ndiat  and  constitute  His  Lovitis,  James  Prymroifl, 
Clerk  of  His  Mateis  Counsell,  and  Mr  James  Law,  to  be  the  sole 
and  onlie  Clerks  to  this  present  Comission,  and  unto  the  finall 
end  and  expiration  theirof,  whiche  is  to  tndure  until  the  said  first  of 
August,  and  furthir,  dureing  His  Mateis  pleasure. — G-ivin  at  the 
Court  of  Whythall,  the  17  Ja'^,  the  yeir  of  God,  1627  yeirs. 


No.  III. 

COMMISSION  in  the  shape  of  a  Proclamation  to  Presbyteries, 

dated  12th  April,  1627. 

(Surmounted  by  a  Crown.) 

At  Halyrood  Hous,  the  twelfth  day  of  Apryle,  the  yeare  of 
Grod  a  thousand  &i  (torn)  reth  and  twentie-sevin  yeares. 

For  samekle  as  the  commissioners  nominat  by  the  Kinge's 
Majestie  to  treate  with  his  Majestie's  subjects  in  matters  con- 
cerning the  erections,  temporalities,  and  superiorities  of  benefices, 
teynds,  and  others  mentioned  in  their  commission,  being  careful!, 
according  to  his  Majestie's  most  religious  and  gracious  intention, 
and  to  the  trust  committed  by  his  Majestje  unto  them — To  fore- 
see that  the  kirkes  of  this  kingdome  be  provyded  with  sufficient 
ministers ;  the  ministers  with  competent  stipends ;  the  heretoures 
secured  of  the  teynds  of  their  own  lands  upon  moderate  condi- 
tions, by  what  right  or  title  soever  they  bee  acclaimed  and 
poBsesst  by  any  other;  and  that  his  Majestie  may  have  some 
reasonable  encrease  of  his  revenew,  conforme  to  his  Majestie's 
gratious  will,  lately  signified  to  the  said  commissioners  by  his 
letter — They,  for  the  better  furtherance  of  this  businesse,  have 
thought  meet  and  expedient,  according  to  the  power  and  warrand 
of  their  commission,  that  tryall  and  information  shall  be  taken 
nls  indifferently  as  may  bee  of  the  estate  of  the  kirk,  teynds, 
and  premisses  of  each  paroche,  according  to  the  articles  particu- 
larly underwritten,  to  the  intent,  that  after  consideration  thereof, 
they  maye  the  more  readily  proceede  in  their  commission  :  And 
the  said  commissioners  considering  that  the  ministers,  gentle- 
men, heretours,  and  others,  sufficient  inhabitants  in  each  parocb, 
and  failzeing  thereof,  in  the  paroches  next  adjacent  thereto,  are 
the  fittest  persons  to  be  imployed  in  this  businesse^  and  are  most 
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able  to  informe  themselves,  and  to  give  the  most  indifferent  light 
therein ;  therefore  the  said  commissioners,  after  good  advise  and 
deliberation,  and  for  the  better  facilitating  of  the  course  and 
ordour  of  their  proceedings  in  this  so  important  and  necessare 
a  work,  have  given  and  granted,  and  by  the  tenonr  hereof,  gives 
and  grants  full  power  and  commission  to  the  moderatours  and 
ministers  of  each  presbyterie  within  this  kingdome  to  nominat, 
elect,  and  chuse  two  or  moe  sufficient  persons,  heretours  or 
inhabitants  of  each  paroch,  and  failzing  thereof,  in  the  next 
adjacent  paroch,  with  the  minister  of  the  paroch,  to  try  and 
informe  themselves  by  the  most  indifferent  and  lawfull  wayes 
and  meanes  they  can  of  the  estate  of  each  paroch,  conforme  to 
the  articles  hereafter  set  down  in  order ;  and  for  this  effect  to 
call  and  convene  before  them  the  persons  so  to  bee  elected,  and 
to  command  them  to  accept  the  charge  upon  them,  and  to  give 
their  oath  in  the  termes  and  tennour  following,  for  discharge  of 
their  dueties  therein :  And  if  the  minister  of  the  paroch  or  any 
of  the  others,  persons  to  be  elected  and  chosen,  shall  happen  to 
be  diseased  or  disabled  to  attend  upon  any  necessare  occasion  to 
be  known  to  the  presbyterie,  that  then  the  said  presbyterie  make 
choise  of  some  other  minister  and  sufficient  person  or  persons  to 
supplie  the  place  and  charge  of  these,  who,  upon  the  necessarie 
occasion  foresaide  may  not  attend :  And  the  election  beeing 
made  and  accepted,  as  said  is,  that  the  persons  elected  and 
accepting  proceede  to  their  tryall  and  information,  according  to 
the  articles  following 


That  is  to  say — To  try  how  many  communicants  are  in  each 
paroch  ? 

To  try  the  extent  of  each  paroch  in  length  and  breadth,  and 
what  distance  is  betwixt  the  kirke  and  every  rowme  in  the 
paroch  ? 

To  try  if  the  paroch  bee  united  to  an  other  kirke,  and  to  what 
kirke,  and  when  it  was  united,  and  what  distance  is  betwixt  the 
paroch  and  the  kirk  whereunto  it  is  united,  by  what  warrant  it 
was  united,  and  what  was  the  ease  of  these  kirks  in  number  of 
communicants,  stipends,  largnesse  of  bounds  and  situation  before 
the  Union,  if  it  be  a  kirk  of  a  prelacie,  and  of  what  prelacie,  or 
of  any  other  benefice  or  coUedge  kirk,  and  what  is  the  benefice, 
or  if  it  be  a  severall  kirk  and  benefice  of  itself,  and  being  severall, 
whether  it  bee  a  Hick  patroni^^e  or  not,  and  whether  it  was  a 
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laick  patronage  before  the  Reformation  or  sensyne,  and  who  is 
patrone,  and  if  before  it  was  latcke  patronage,  it  was  a  several! 
benefice  or  not,  or  if  united  to  an  other  benefice,  and  thereafter 
dissolved  therefra  and  erected  in  a  laick  patronage,  what  stipend 
the  minister  hath,  and  where  out  of,  and  by  whom  it  is  payed  ? 

If  there  be  a  schoole,  or  any  foundation  for  a  schoole,  in  the 
paroch,  and  what  provision  may  be  made  for  a  schoole,  and  if 
there  be  a  necessitie  that  the  paroch  should  have  a  schoole  ? 

To  try  if  there  be  any  foundation  for  hospitalls  in  the  paroch, 
and  what  is  become  of  the  founded  rent,  and  by  whom  and  what 
title,  to  their  knowledge,  it  is  brooked  ?  To  try  if  there  be  any 
chaiplanryes,  prebendaryes,  or  frier  lands  within  the  paroch,  and 
by  whom  and  by  what  right  they  are  possest  ? 

To  try  the  worth  and  rent  of  every  rowme  in  the  paroche,  both 
stocke  and  teynd ;  and  if  the  teynde  bee  not  drawne,  to  try  what 
everie  rowme  payes  presently  in  rente,  in  stocke  and  teynde, 
and  what  it  hath  payed  by  the  space  of  diverse  yeares  of  before, 
and  what  it  is  able  to  paye  in  time  comming  ?  And  if  the  lands 
be  brooked  in  maynsing,  to  trye  by  all  lawfuU  meanes  what  the 
rowme  may  pay  in  stocke  and  teynd ;  and  generally,  to  trie  if  the 
proprietar  and  possessor  of  every  rowme  of  the  paroch  brookes 
his  owne  teynd,  and  by  what  right,  and  what  it  may  pay  in  stocke 
and  teynd,  great  and  small  ?  And  in  these  rowmes  where  the 
teyndes  are  led  by  any  other  than  the  heretour  and  possessoux  of 
the  rowme,  to  try  what  the  teynd  is  worth  severally  from  the 
stocke,  and  what  the  stocke  is  worth  from  the  teynd  ?  If  the 
teynds  be  of  a  maynes  and  payes  no  ferme,  to  try  what  it  may 
paye,  being  compared  with  rowmes  of  the  like  nature,  and  what 
it  payed  before  it  was  laboured  in  maynes.  To  try  if  the  present 
rent  of  every  rowm  in  the  paroch  may  be  constant  and  of  con- 
tinuance, and  what  it  may  bee  worth  (communibus  annui)  if  it 
were  not  presently  helped  with  lyming  and  other  industrie  ?  To 
trye  what  possessours  of  rowmes  in  the  paroche  payes  rentall 
holies  or  silver  dewtie,  and  whether  the  rentall  holies  bee  above 
the  worth  of  the  teynd  or  within,  and  how  meekle  and  what  gras- 
sowmes  they  paye  ?  To  trye  if  there  be  any  rowmes  or  lands  in 
the  paroch  that,  in  respect  of  the  multitude  of  people  or  houses, 
payes  more  rent  nor  it  may  paye,  and  what  may  bee  the  true 
worth  of  the  land  and  teynd  without  respect  to  the  houses  ?  To 
trye  if  any  rowmes  in  the  paroch  be  at  a  higher  rent  in  respect 
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of  come,  or  walkmilnes,  mosse,  or  lyme  quarrelly  or  any  other 
casualitie  inherent  to  the  ground,  which  is  not  suhject  to  pay 
teynd,  and  what  the  rowme  payea  or  may  pay  without  the 
casualitie  foresaid  ? 

Which  tryall  and  information  being  made  and  taken,  as  said 
is — The  said  commissioners  ordaine  and  commandes  the  persons 
elected  and  chosen  by  the  said  presbyteries  to  make  and  set 
downe  in  write  under  their  hands  an  true  and  perfite  report  of 
their  proceedings  in  this  bnssinesse,  and  to  deliver  the  said  report 
to  the  moderator  of  the  presbyterie,  each  one  within  their  owne 
boundes,  commanding  hereby  the  said  moderators  to  receive  the 
said  reports,  and  to  exhibite  the  same  to  his  Majestie's  commis- 
sioners forsaid  upon  the  dayes  particularlie  underwritten — They 
are  to  say,  the  moderators  of  the  severall  presbyteries  within  the 
shirefdomes  of  Edinburgh,  Frincipall  Constabularie  of  Hadding- 
towiy  Berwick,  and  Linlithgow,  to  report  upon  the  twentie-sixe, 
twentie-seven,  and  twentie-eight  dayes  of  Aprile  instant;  the 
moderators  of  the  severall  presbyteries  within  the  shirefdomes  of 
Boxhurh,  Selkirk,  Pebles,  and  Stewartrie  of  Anandaile,  to  report 
upon  the  first,  second,  and  third  day  of  May  next ;  the  modera- 
tours  of  the  presbyteries  within  the  shirefdomes  of  Dumfreisse 
and  Wigton  and  Stewartrie  of  Kirkcudbright,  to  report  upon  the 
iiynt,  tent,  and  ellevint  dayes  of  the  said  moneth  of  May ;  the 
moderators  of  the  presbyteries  within  the  shirefdomes  of  La- 
nerke.  Air,  Renfrew,  and  Bute,  and  Bailzieries  of  Kyle,  Carrike, 
and  Gunnighame,  to  report  upon  the  seventeene,  eighteene,  and 
nynteene  dayes  of  the  said  moneth  of  May ;  the  moderatoures  of 
the  presbyteries  within  the  shirefdomes  of  Dumbartan,  Striveling, 
and  CUxckmanan,  and  Stewartrie  of  Menteith,  to  report  upon  the 
twentie-five,  twentie-saxt,  and  twentie-nyne  dayes  of  the  said 
moneth  of  May ;  the  moderators  of  the  presbyteries  within  the 
shirefdomes  of  Fife,  Kinrosse,  and  Perth,  and  Stewartrie  of 
StrcUheme,  to  report  upon  the  second,  fyft,  and  sixt  dayes  of  the 
moneth  of  Junii  nex  to  come;  the  moderators  of  presbyteries 
within  the  shirefdomes  of  Forfare  and  Kirkardin,  to  report  upon 
the  nynt  and  twelve  dayes  of  Junii  next  to  come ;  the  modera- 
tors of  the  presbyteries  within  the  shirefdomes  of  Aberdene  and 
Bamfe,  to  report  upon  the  twentie,  twentie-one,  twentie-two  dayes 
of  the  said  moneth  of  Junii ;  the  moderatoures  of  the  presbytries 
within  the  shirefdomes  of  Elgin,  Forres,  and  Name,  to  report 
upon  the  penult  and  last  day  of  the  said  moneth  of  Junii ;  the 
moderatours  of  presbyteries  within  the  shirefdomes  of  Innemesse 


606  APPENDIX. 

and  Gromartie,  Cathnesse,  and  Sutherlandy  to  report  upon  the 
seventh,  tenth,  and  eleventh  dayes  of  the  moneth  of  Julii  nex  to 
come;  the  moderatoures  of  the  presbyteries  within  the  shirefdomes 
of  Argyll  and  Tarhety  to  report  upon  the  foufteene,  seventeene, 
and  eighteene  dayes  of  the  said  moneth  of  Julii  nex  to  come ; 
and  the  moderatoures  of  the  presbyteries  within  the  shirefdomes 
of  Orkney  and  Yetland^  to  report  upon  the  twentie-one  and  twentie- 
foure  and  twentie-five  dayes  of  the  moneth  of  Julii  nex  to  come. 
And  tlie  said  commissioners  ordains  and  commands  the  moderator 
and  brethern  of  each  paroch  that,  at  their  choosing  aud  nomina- 
tion of  their  commissioners  for  the  tryall  forsaid,  they  minister 
unto  them  the  oath  following  Jg@^  To  wit — I  shall  carefully, 
diligently,  andtruely,  according  to  my  conscience  and  knowledge, 
execute  the  commission  granted  unto  mee  for  informing  myselfe 
in  the  particular  articles  given  unto  mee  anent  the  estate  of  the 
kirke  and  paroch  of  ;  and  I  shall  proceed  therein 

after  the  most  conscientious  and  indifferent  manner  I  can,  and 
without  respect  of  persons,  or  any  other  private  consideration. — 
By  this  my  oath — So  helpe — {Two  words  torn,) 

Edinbuboh  : 
Printed  by  Thomas  Finlason,  Hia  M.  Printer. 


No.  IV. 
EXTBACT  from  REGIST.  SECRETI  CONCILIJ. 

Apud  Halyrudhous  dtiodecimo  die  mensia  Aprilia  1627. 

Forsamecle  as  the  Commissioners  nominat  be  the  King's 
Ma*''  to  treat  with  his  Ma^'*  subjects  in  maters  concerning  the 
erect iounes  temporaliteis  and  superioriteis  of  benefices  teynds 
and  uthers  mentionat  in  thair  Commissioun  having  for  the  better 
furtherance  and  advancement  of  that  bussines  and  facilitating  of 
the  course  and  ordour  of  tbair  proceidings  givin  power  and  Ck>m- 
missioun  to  the  Moderatour  and  Ministers  of  eache  Presbyterie 
within  this  Kingdom  to  nominat  elect  and  choose  two  or  moe 
sufficient  pcrsouns  heretonrs  or  inhabitants  of  each  parish,  and 
failzeing  thairof  of  the  nixt  adjacent  paroches  with  the  Minister 
of  the  parish  to  try  and  informe  thameselves  by  all  lawfull 
wayes  and  meanes  of  the  trew  estait  of  the  parish  conforme  to 
the  particular  articles  specified  and  conteanit  in  thair  Commis- 
sioun as  the  samine  at  lenth  beares.     And  the  Lords  of  Secreit 
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•Connsell  being  informed  beerof  aud  considering  bow  important 
it  is  for  tbe  furtherance  of  the  bussineB  wbairin  the  King's 
Ma^^  tbe  kirk  and  bodie  of  tbis  Kingdom  bes  so  speciall  interesse, 
That  tbe  Moderatours  and  Ministers  of  tbe  Presbyteieis  and 
persons  to  be  nominat  and  electit  be  tbame  for  tbe  tryell  and 
informatioun  foresaid  sail  accept  tbe  Commissioun  and  charge 
concredite  nnto  tbame  and  dewtifullie  and  tymouslie  execute 
tbe  same,  and  report  tbair  proceedings  tbairin  accordinglie. 
Thairfoir  tbe  said  Lords  ordains  letters  to  be  direct  cbairging 
tbe  Mod^atours  and  Ministers  of  the  Presbjtereis  within  tbis 
kingdome  to  accept  tbe  said  Commissioun  upon  tbame,  and 
accordinglie  to  noroinat  and  choose  tbe  persons  foirsaids  for 
talking  of  tbe  tryell  and  informatioun  above  written  And  tbe 
said  electioun  being  made  to  charge  the  persouns  electit  to 
accept  tbe  charge  upon  tbame,  and  diligentlie  and  tymouslie  to 
putt  the  same  to  dew  and  full  executiouii  according  to  the 
tennour  thairof  and  to  make  and  returne  a  report  of  thair  pro- 
ceedings in  writt  to  the  Moderatours  foirsaids  in  dew  and  law- 
full  tyme  before  or  at  the  tymes  appointit  to  tbame  for  maiking 
of  thair  reports  to  his  Ma'*'*  Commissioners  foirsaids  Certifeing 
the  saids  Moderatours  and  Ministers  of  the  Presbytereis  aud  the 
persons  whatsomever  who  sail  be  nominat  and  electit  be  tbame. 
That  if  thay  or  anie  of  tbame  sail  refuise  to  accept  tbe  Cooi- 
missiouns  foirsaids  and  neglect  tymouslie  to  execute  the  same 
and  to  make  tbe  report  of  tbair  proceedings  accordinglie. 
That  not  onlie  sail  thay  incurre  his  Ma****  displeasure  but  thay 
sail  be  callit  and  convenit  before  his  Ma^*  Counsell  and  cen- 
sured and  punished  for  tbair  contempt  and  disobedience  accord- 
inglie. 


No.  V. 

This  is  given  as  a  specimen  of  the  Sub-commissions  granted  to 
Presbyteries  under  tbe  authority  of  the  King. 

EEGIST.  SECRETI  CONCILII. 

Apud  Halyrudhous  vicesimo  sexto  February  1629. 

Forsameekill  as  certain  termes  and  dyets  being  appointed  to 

the  Presbytereis  of  this  Kingdome  for  making  a  report  of  tbair 

diligence  in  the  nominatioun  of  Sub-Comissio"  for  trying  of  the 

valuatiouns  and  the  trew  worth  and  rate  of  tbe  teinds  in  each 
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parish  there  is  do  report  at  all  made  as  yitt  of  anie  diligence  done 
within  Orknay  and  Zetland  Sua  that  his  Mat*'*  Service  in  this 
point  for  that  pairt  of  the  countrie  is  lyke  to  be  frustrat  and 
disappointed,  thairfoir  the  Lords  of  Secreit  Coansell  hes  given 
and  gran  tit  and  be  the  tenour  hereof  gives  and  grants  full  power 
and  Gommissioun  be  thir  p°^  to  George  bishop  of  Orkney,  Mr 
Johne  Dick  Shireff  depute,  Williame  Sinclare  of  Sybo,  Edward 
Sinclare  of  Effinquoy,  James  Fea  Feir  of  Gobarstoun,  George 
Sinclair  of  Eapnes,  Johne  Colveill  of  Hope,  Robert  Halke  of 
Catoa  and  John  Fleeming  of  Carivod  or  any  fyve  of  thame  to  try 
and  in  forme  thameselfies  by  all  the  lawful!  wayes  and  meaoes 
they  can  according  to  the  articles  following  of  the  trew  worth  of 
the  lauds  of  the  parishes  within  the  Presbytereis  of  Orkney  and 
Zetland  in  Stocke  and  Teind  where  the  Teinds  has  been  bruiked 
in  Stocke  and  teind  in  tyme  bygane  and  what  the  landes  payee 
p^'Uie  what  they  have  payed  in  tyme  bygaue  and  what  they  may 
pay  of  constant  rent  in  Stocke  and  Teind  in  tyme  comming,  And 
that  they  report  to  the  generall  Commissioun  the  just  and  trew 
worth  thairof  in  constant  rent  to  their  judgement,  with  power 
lykewayes  to  the  said  Sub-commissioners  or  anie  fyve  of  thame 
to  informe  thameselffes  by  all  the  lawfuU  wayes  and  meanes 
they  can  according  to  the  articles  following,  of  the  trew  and 
constant  worth  of  the  teinds  both  great  and  small  where  the  teind 
hath  beene  drawin  severallie  frome  the  stocke  be  the  Titular  or 
his  Tacksman  not  being  heretour  of  the  land  for  the  space  of 
sevin  yeeres  within  these  fyftene  yeeres  bygane  at  least,  And  if 
the  heretour  be  desyrous  that  the  rent  be  lykewayes  tryed  with 
the  teind  according  to  the  trew  and  constant  worth  and  rent  of 
the  Land  the  saids  Lords  allowes  the  Sub-Commissio"  to  doe  the 
same  and  recommends  to  the  Sub-Commissio"  to  deale  faithfullie 
in  thir  valuatiouns,  becaus  after  thair  precise  tryell  his  Ma*** 
is  to  give  the  ease  thairin  to  the  heretours  with  power  to  the 
saids  Sub-Comissio"  for  this  effect  to  conveene  and  meete  in  the 
Seate  of  the  said  Presbyterie  of  Orkney  or  suche  other  convenient 
place  as  they  sail  appoint  and  publishe  where  the  people  may  be 
accommodat  in  interteanment  and  loodging,  Commanding  hereby 
the  saids  Sub-Gommissio"  to  sitt  twise  everie  weeke  and  ofter  if 
they  please  and  remitts  the  dayes  of  thair  meeting  to  thair  awin 
choise  and  appointment  And  with  power  to  thame  at  thair  meet- 
ings to  call  all  })arteis  having  interesse  in  thir  valua^uns  before 
thame  and  if  both  parteis  be  present  that  they  proceid  to  their 
tryell  without  cilatioun  by  writt  witnesse  or  oath  of  partie  in  maner 
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sett  doun  in  this  Sub-Commissioun  and  that  nane  be  admitted 
to  be  witneBse  bot  suche  as  ar  knowin  to  be  famonB  men  and 
worth  ane  hundreth  pund  of  free  geir,  And  if  the  parteis  having 
interesBe  in  thir  valuatiouns  be  not  present  with  power  to  the 
saids  Sub-Comissio'*  or  anie  fyve  of  thame  as  said  is  to  direct  thair 
awin  precepts  and  to  cans  charge  the  saids  parteis  perso*"*  if  they 
can  be  apprehended  and  failzeing  thairof  at  thair  dwelling-place 
and  be  opin  proclamatioun  at  thair  parish  Kirk  and  heid  burgh 
of  the  shyre  where  the  lands  and  teinds  contraverted  lye  to  com- 
peir  before  the  saids  Sub-Comissio"  at  suche  dayes*  as  they  sail 
appoint,  with  continuation  of  dayes,  to  heare  and  see  the  saids 
Valua^^ns  tryed  and  cleered,  and  ordains  that  these  who  dwellis 
within  the  Fresbytereis  sail  be  charged  upoun  ten  dayes  warning, 
And  that  these  that  dwellis  out  of  the  Presbyterie  sail  be  charged 
upoun  twentie  dayes  wairning  in  maner  foirsaid,  and  tbat  minors 
be  charged  perso"'*  or  at  thair  dwelling  places,  and  that  thair 
tutours  and  curato"  be  charged  be  opin  proclama^n  at  the  mer- 
cat  croce  of  the  heid  burgh  of  the  shyre  where  the  land  lyes,  and 
that  suche  persouns  as  ar  not  within  the  countrie  be  chargit  at 
thair  dwelling  places  and  be  opin  proclama'^un  at  thair  parish 
kirk  peir  and  shore  of  Leith  upon  three  score  dayes  warning, 
And  if  nather  titular  nor  heretour  will  compeir  before  the  saids 
Sub-Comissio'*  and  insist  in  the  cleeringand  trying  of  thir  valua- 
tiouns,  with  power  to  the  saids  Sub-Comissio"  or  any  fyve  of 
thame  as  said  is  to  make  choise  of  ane  pro'-fiscall  and  to  autho- 
rize him  with  thair  warrand  to  persew  and  follow  out  the  proba- 
tioun  and  try  ell  of  the  valua'^ns  concerning  these  who  delay  es 
or  refuises  to  insist,  which  persuts  and  tryell  tbey  sail  prosecute 
and  follow  out  if  the  Titular  or  Heretour  refuise  or  delay  thair 
persute  till  the  fyftene  day  of  May  nizt,  but  prejudice  to  the 
said  pro'-fiscall  to  proceid  sooner  in  his  persute  if  the  Sub-Gom- 
missio"  or  he  sail  be  so  commanded  by  his  Ma*'*  And  the  saids 
lords  ordaines  that  the  chairges  and  expenss*  to  be  bestowed  be 
the  said  pr'-fiscall  upoun  their  citation ns  sail  be  refounded  unto 
him  upoun  productioun  and  allowance  of  his  comp^  by  his  Ma^* 
thesaurer  and  ressavers  of  his  Ma****  rents,  whome  the  saids  Lords 
ordaines  to  pay  the  same  accordinglie,  with  power  lykewayes  to 
the  saids  sub- Commissioners  or  any  fyve  of  thame  to  direct  thair 
precepts  at  the  instance  of  the  partie  persewer  or  defender  if  they 
desire  the  same,  and  if  they  neglect  the  same  at  the  instance  of 
the  procurator-fiscall  for  charging  of  witnesses  to  compeir  and 
depone  anent  the  clearing  of  the  saids  valuatiouns,  which  wit- 
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nesses  notwithstanding  of  the  absence  of  the  parteie  the  saids 
lords  ordains  the  saids  Commissioners  to  purge  of  partiall  conn- 
sell,  and  that  they  ar  nather  within  degrees  of  consangainitie 
nor  affinitie  nor  remoyeable  tennents  nor  domestick  Servants  to 
the  parteis  having  interesse  And  ordains  the  depositiouns  of  thir 
witnesses  to  be  subscryved  be  the  most  pairt  of  the  Sub-Com- 
missio"  being  present  and  that  suche  of  thame  as  cannot  write  cans 
the  clerk  of  thair  Court  subscryve  for  thame,  And  if  any  of  the 
parteis  to  witt  the  persewer  or  defender  make  choise  of  the  tennent 
or  servant  of  his  adverse  pairtie  to  be  witnesse  in  his  caus  the 
saids  Lords  ordains  and  commands  the  maisters  of  suche  witnesses 
to  enter  and  present  thame  and  to  caus  thame  compeir  before 
the  saids  Sub-Commissio'*  to  depone  and  bear  witnessing  in  the 
premisses  as  they  will  answer  upon  thair  dewtie  and  obedience, 
And  where  the  Stocke  and  teind  are  to  l»e  valued  togidder,  the 
saids  Lords  finds  declaires  and  ordains,  that  it  sail  be  lawful!  to 
the  Titular  or  heretour  and  to  either  or  both  to  use  thair  proba- 
tioun  and  that  the  witnesses  to  be  produced  by  thame  all  be  of 
equall  nomber  not  exceeding  ten  persouns  if  they  please  to  use  so 
manie,  and  where  the  Teind  hath  been  severallie  led  for  the  space 
of  sevin  yeeres  in  maner  foresaid  and  is  to  be  valued  by  the  selffe, 
the  said  lords  ordain es  and  delaires  that  the  Titular  sail  be  pre- 
ferred and  have  the  prerogative  of  the  probatioun,  reserving  to 
the  heretour  power  to  prove  the  trew  and  constant  worth  of 
his  lands  be  ten  witnesses  if  he  please  to  use  so  manie,  And 
sicklyke  the  saids  Lords  declares  that  it  sail  be  lawfull  to  anie 
parteis  having  right  to  the  Teinds  of  other  mens  lauds,  to  referre 
to  thair  oath  of  veritie  the  just  and  trew  worth  of  the  stocke  and 
teind  joyntelic  or  of  the  teinds  severallie  by  the  selffe,  with  power 
lykewayes  to  the  saids  Sub-Comissio"  or  any  fyve  of  thame  as 
said  is,  to  take  the  parteis  oath  de  calumnia  upoun  the  trueth  of 
tlie  rent  and  valuatioun  ifi  be  givin  in  by  thame,  and  that  alsweill 
of  both  parteis  if  they  be  present  as  of  one  of  thume  in  absence 
of  the  other  which  oath  the  saids  lords  ordains  to  be  givin  in 
thir  termes,  That  the  partie  beleeves  that  the  valuation  or  rental 
givin  in  by  him  is  a  trew  rentall,  and  when  rentalls  of  teinds 
ar  by  the  space  of  fourtie  yeeres  in  victuall  neere  hand  the  just 
availl,  the  saids  lords  ordains  the  same  to  stand  if  both  parteis 
agree  and  none  oppose  agains  the  same,  And  where  it  sail  fall 
out  that  there  sail  be  ane  concurse  of  contrarie  probatioun  pro- 
duced be  both  parteis,  the  saids  lords  ordains  the  Sub-Commis- 
sioners to  have  respect  to  these  witnesses  who  gives  the  best  and 
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cleerest  cans  of  their  knowledge  and  without  respect  of  plnralitie, 
And  where  the  Sub-Comissio"  ar  in  equall  noinber,  the  saids 
Lords  ordains  the  conveener  or  moderatour  not  to  vote  where  the 
votes  ar  oddes  before  ic  come  to  him,  hot  alienarlie  where  the 
votes  ar  alyke,  and  than  his  vote  to  be  givin  and  no  otherwayes, 
and  whereas  it  is  necessarie  and  requisite  for  the  formalitie  of 
proceeding,  and  for  the  more  speed ie  and  quicke  di8pat<?he  of  the 
proceedings  in  this  Sub-Gommissioun  that  a  conveenner  and 
moderatour  be  chosin  in  the  saids  Presbyteries  to  convecne  his 
associats  and  to  moderate  at  thair  meeting,  thairfoir  the  saids 
Lords  have  nominat  and  appointed  and  be  the  teunour  heerof 
nominats  and  appoints  the  said  bishop  of  Orkney  to  be  conveenner 
for  the  saids  Presbytereis  of  Orkney  and  Zetland,  who  sail 
onlie  conveene  his  associats  to  thair  first  meeting,  at  the  which 
first  meeting  ordains  the  Sub-Comissio"  to  make  choice  thame- 
selffes  of  a  convenner  for  all  the  rest  of  thair  meetings,  with 
power  lykewayes  to  the  saids  Sub-Comissio"  or  anie  fyve  of 
thame  to  make  choice  of  ane  famous  and  honest  man  to  be  thair 
Clerk,  which  Clerk  sail  be  ather  Shireff  Clerk,  Clerk  to  the 
Justices  of  Peace,  Commissar  Clerk  or  some  other  honest  and 
famous  Notar,  And  whereas  diverse  persouns  als  weill  parteis  as 
witnesses  will  necessarlie  have  occasioun  to  attend  the  saids  Sub- 
Commistio'*  for  cleering  of  the  saids  valua^ns  who  darre  not 
compeir  and  attend  that  Service  for  feare  of  some  civill  homings 
qlks  they  underly  Thairfoir  the  saids  lords  declaires  and  ordaines 
that  all  suche  persouns  als  weill  parteis  as  witness*  who  sail 
be  waimed  to  compeir  before  the  saids  Sub-Comissio"  or  sail  have 
interresse  without  citatioun  to  attend  thame  for  trying  of  the 
saids  Yaluatiouns,  that  they  sail  be  free  to  compeir  and  attend 
the  saids  Sub-Commissio'*  for  the  cans  foresaid,  and  that  for  the 
space  of  aucht  dayes  preceeding  the  dyet  of  thair  compeirance 
and  for  the  space  of  aucht  dayes  thereafter,  discharging  in  the 
meanetime  all  judges  offi"  and  magistrats  to  burgh  and  land  of 
all  taking  aprehending  wairding  or  arresting  of  anie  of  the  saids 
persouns  be  vertew  of  anie  civill  homings  or  captiouns  raised 
thaimpoun,  discharging  thame  thairof  and  of  thair  offices  in  that 
pairt  during  the  space  foresaid  And  the  saids  L?)rds  ordains 
that  all  the  dyets  of  the  sub*  commissioun  sail  be  with  continewa- 
tioun  of  dayes  And  whereas  the  persouns  particularlie  above 
written  nominat  Sub-comissio"  for  the  saids  Presbytereis  have 
not  accepted  the  charge  upoun  thame  and  givin  thair  oath  for  the 
faithfull  executioun  thairof    Thairfoir  the  said  Lords  hes  givin 
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and  grantit  and  be  the  tennour  heerof  gives  and  grants  full  power 
warrant  and  commissioun  to  the  moderatour  and  brethrein  of  the 
said  Presbyterie  of  Orkney,  to  receave  the  oath  of  the  Sub-corn- 
missio'*  above  written  for  the  faith  full  discharge  of  the  same  sub- 
commissioun,  and  to  make  a  note  thairof  and  of  the  saids  Sub- 
commissio"  thair  acceptatioun  of  the  same  to  the  saids  Lords, 
commanding  also  and  charging  the  saids  Sub-commissio"  to  com- 
peir  and  make  their  addresse  to  the  said  Presbyterie  upoun  the 
first  Presbyterie  day  after  they  have  receaved  thair  sub-commis- 
sioun,  and  thair  in  presence  of  the  Presbyterie  to  accept  the  sub- 
comissioun  upoun  thame  and  give  thair  oath,  and  the  saids  Lords 
ordains  the  Sub-commissio"  of  the  saids  Presbyteries  of  Orkney 
and  Zetland,  to  make  a  report  of  thair  proceedings  and  diligence 
in  the  executioun  of  this  present  sub-comissioun  to  the  saids 
Lords  upoun  the  xxviij  day  of  July  nixtocome  or  sooner  if  they 
be  readie  to  do  the  same  as  they  will  testifie  their  affectioun  to' 
the  furtherance  and  advancement  of  so  good  and  necessar  a 
woorke,  And  the  saids  lords  ordains  and  declaires  conforme  to 
ane  former  act  made  to  this  purpose  that  nane  of  the  Sub-Comis- 
sio'*  sail  have  vote  in  anie  mater  whairin  he  sail  be  known  to 
have  interesse  himselffe  And  ordains  lettres  to  be  direct  to  make 
publica^^un  hereof  at  the  mercat  croce  of  Kirkwall  whairthrow 
nane  pretend  ignorance  of  the  same.  And  to  com  maud  and  charge 
all  and  sindrie  his  Ma^'^*  lieges  and  subjects  to  reverence  acknow- 
ledge and  obey,  concurre  fortifie  and  assist  the  saids  Sub-Gom- 
missio"  in  all  and  everie  thing  tending  to  the  executioun  of  this 
present  Sub-Gommissioun,  And  for  this  effect  to  compeir  before 
thame  so  oft  as  they  sail  be  charged  to  this  effect,  and  to  doe  and 
performe  that  which  to  thair  dewtie  and  charge  apperteannes,  as 
they  will  answere  upoun  thair  obedience  at  thair  highest  charge 
and  perrell,  and  under  the  pane  to  be  called  censured  and  punished 
for  the  same  accordingly. 
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Abbot  or  Abbess,  4.  Exempted  fh)m  the  jurisdiction  of  the  Bishops — 
Included  under  the  general  name  of  Prelates — Abbots  styled 
Mitred  Abbots,  and  became  Lords  of  Parliament  in  Tirtue  of  tiieir 
temporal  baronies,  4. 

Ann,  or  Annat,  a  proportion  of  the  benefits  due  to  the  executors  of 
all  ministers — Does  not  include  the  glebe  divisible  between  the  widow 
and  children — ^Vests  without  confirmation — Not  assignable  bj  the 
minister,  nor  affectable  bj  his  debts,  488. 

Annexation.— Of  the  temporality  of  benefices,  by  which  they  were 
annexed  to  the  Crown,  24.  Exceptions  firom  the  Act — Ist,  All  lands 
belonging  to  temporal  lordships  erected  by  the  Crown  prior  to  the 
passing  of  the  Act;  2(2,  All  lands  made  over  to  hospitals,  schools,  or 
universities;  3(2,  Benefices  of  which  the  patronage  was  vested  in  lay- 
men before  the  Reformation;  ^th.  The  manses  and  glebes  which  be- 
longed to  the  Popish  churchmen ;  5th^  The  teinds  or  spirituality  of  the 
Church — ^Erroneous  opinion  of  Mr  Erskine  that  teinds  were  included 
in  the  annexation,  and  correct  opinion  of  Lord  Stair,  25. 

Annexation  of  Par'^shes,  88,  89. 

Augmentations. — ^Purpose  and  object  of  the  teinds  to  make  provision 
for  the  maintenance  of  the  established  clergy,  under  the  discretion 
of  the  Court  of  Teinds,  223,  224— Powers  vested  in  the  Court  by 
Tarious  Commissions — And  practice  of  the  Court  in  granting  aug- 
mentations— ^Their  powers  not  limited  to  one  augmentation,  but 
specially  defined  by  the  Act,  48  Geo.  III.  a  138 — Regulations 
introduced  by  that  Act  as  to  the  nature  of  the  stipend — Mode  of 
citation,  and  other  important  particulars — ^Relative  Act  of  Sederunt 
prescribing  the  forms  of  proceeding  in  processes  of  augmentation — 
Particular  provisions  of  that  Act — ^Practice  of  the  Court,  and 
grounds  on  which  augmentations  are  asked  and  granted  (Act  6th 
Geo.  IV.  0. 120),  and  special  provisions  thereof,  233.  Minister  in  each 
parish  is  alone  entitled  to  sue  for  an  augmentation,  which  con  only 
be  granted  out  of  the  teinds  to  the  minister  in  possession  of  the 
benefice,  and  actually  serving  the  cure — ^Ministers  of  burghs,  who 
are  supported  from  other  funds,  no  title  to  sue  for  augmentations — 
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Yaritiifi  cases  on  this  point — Neither  a  minister,  acting  as  assistant 
and  snceessor  to  the  incnmbent  in  a  parish,  nor  a  second  minister, 
have  anj  title  to  an  augmentation  from  the  teinds — Question,  how 
far  the  possession  of  an  unusually  large  glebe  by  the  minister  has 
any,  or  what,  effect,  in  a  question  of  augmentation?  and  various 
cases  on  this  point — The  rule  as  to  modifying  all  augmentations  in 
victual,  and  where  the  old  stipend  has  been  partly  victual,  and  partly 
money,  converting  the  money  into  victual,  agreeably  to  the  directions 
of  the  Act,  has  been  strictly  followed  in  practice — ^Exceptional  cases, 
246 — When  the  Court  have  granted  an  augmentation,  and  modified 
the  same,  their  practice  is  to  remit  to  the  Lord  Ordinary  to  prepare 
a  locality,  whereby  the  different  proportions  fiftUing  on  the  heritors 
are  settled — Before  the  locality  is  adjusted,  the  minister  may  change 
any  one  heritor  for  payment,  who  will  be  liable  in  the  first  instaoee, 
in  so  far  as  his  teinds  extend,  reserving  his  relief  on  a  final  locality 
— ^After  a  decree  of  locality,  any  one  heritor  is  liable  in  no  more 
than  the  proportion  laid  upon  him  by  that  decree — But  he  may 
always  avoid  any  charge  beyond  the  amount  of  his  teinds,  if  valued, 
by  surrendering  his  valued  teinds — ^Provisions  of  the  Act  of  Sederunt, 
1809,  for  preparation  of  a  scheme  of  locality,  as  these  provisions 
are  confirmed  by  the  Act  of  Sederunt,  12th  Nov.  1825,  under  certain 
alterationa— *And  by  the  Act  of  Sederunt,  20th  June  1838 — ^Order  of 
allocation,  according  to  the  rights  and  preferences  of  the  several 
parties — Explanation  of  the  privilege  of  bishops'  teinds,  246-274 — 
The  case  of  united  parishes,  and  decisions  thereon. 
Church. — Original  constitution  of  the  Church  of  Scotland  consisted  of 
two  archbishops, — viz..  Archbishop  of  St  Andrews  and  Archbishop  of 
Glasgow ;  and  twelve  bishops, — viz.,  Bishops  of  Edinburgh,  Galloway, 
Dunkeld,  Aberdeen,  Moray,  Ross,  Brechin,  Dunblane,  Caithness,  the 
Isles,  Argyle,  and  Orkney,  besides  other  inferior  persons  holding  the 
spiritual  character,  2.  They  were  divided  into  two  classes, — ^viz., 
either  regular  or  secular,  all  under  the  supremacy  of  the  Pope,  3,  4. 
The  regular  clergy  had  no  cure  of  souls,  but  were  bound  to  a  life  of 
retirement  and  devotion,  divided  into  various  orders  of  monks,  friars, 
nuns,  who  were  dispersed  in  numerous  religious  houses  over  Soot- 
land,  and  bound  to  constant  residence,  unless  when  sent  on  special 
missions,  4.  The  secular  clergy  had  the  cure  of  souls,  and  exercised 
spiritual  jurisdiction  over  the  inhabitants  of  a  certain  district,  2.  The 
Church  comprehended  many  other  subordinate  establishments,  such 
as  chapels,  chaplainries,  or  collegiate  churches,  founded  by  the  king, 
nobles,  or  other  eminent  persons — Their  mode  of  government  and 
their  employment — ^Also  Hospitallers,  Knights  Templars,  &c.,  ex- 
empted from  the  jurisdiction  of  the  bishops,  and  subject  to  the  im- 
mediate authority  of  the  Pope,  4.  All  ecdesiaatical  livings,  of  what- 
ever degree,  termed  benefices — Explanation  of  their  being  held  in 
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title  or  cammendamf  5.    Proper  remoneration  for  spiritna]  labour 
in  the  cure  of  souls  was  the  tithes  or  teinds,  which,  after  the  division 
of  the  hind  into  parishes,  were  due  to  the  rector,  pastor,  or  parson 
serving  the  cure— Maxim,  decimcs  dehentur  parockOy  never  prevailed 
universally — ^Originally,  payment  of  tithes  voluntary  often  to  dis- 
tant churches  or  poor  laymen — Even  after  the  right  of  the  Church 
was  fully  established,  payment  of  tithes  frequently  diverted  from  the 
Church  by  infeudations,  annexations,  lavish  grants,  and  feus  by 
patrons  in  favour  of  laymen,  and  other  devices,  which  were  checked, 
and  finally  put  a  stop  to,  by  the  Lateran  Councils,  ^11.   Erroneous 
opinion  by  Mr  Erskine  as  to  the  multiplicity  of  papal  exemptions, 
bj  which  the  regular  clergy  were  privileged  with  an  exemption  from 
tithes — These  shown  to  be  confined  to  the  labares  or  novalia  of  the 
monasteries,  and  explanation  of  these  terms — Account  of  those  lands 
which  were  privileged  with  the  fireedom  from  the  payment  of  teinds, 
and  provision  of  the  canon  law  on  the  subject,  11-13.    Mode  in 
which  the  Church  was  accustomed  to  draw  the  teinds  ipsa  corpora^ 
and  great  abuses  and  injustice  to  the  proprietor  resulting  from  that 
practice,  14*16.    Agreement  between  the  heritors  and  titular  for  a 
use  of  payment  in  grain,  called  rental  bolls,  but  still  the  abuses  on 
drawing  teinds  continued  with  little  interruption,  16, 17>  Temporality 
of  the  Church  explained — Land  gifted  to  cathedrals,  and  other 
churches,  to  a  great  extent,  and  confined  chiefly  to  the  regular  clergy 
— ^Power  of  administration — Abuses  notwithstanding  of  the  prohibi- 
tory laws  to  prevent  them — Forbes'  view  of  the  corruptions  of  the 
Church,  19.    Reformation  broke  out  with  violence— Pope's  authority 
abolished — Established  ministers  deprived  of  their  livings — Their 
doctrines  and  worship  denounced  as  idolatrous — General  confusion 
occasioned  by  these  events,  and  dilapidation  of  Church  property  by 
Crown  grants  in  commendafn,  and  otherwise — ^Vain  attempts  to  check 
these  abuses — Act  of  annexation,  and  its  exceptions — No  legal  pro- 
vision for  the  Protestant  clergy — ^Death  of  James  VI.,  and  accession 
of  Charles  L — His  hostile  proceedings  directed  against  all  deeds  or 
grants  by  the  Crown  in  his  minority— Revocation  and  action  of 
reduction — Consequent  disputes  between  the  king  and  the  nobility 
— Commission  of  1627-^  Which  ended  in  the  submission  of  the  whole 
dispute  regarding  teinds,  and  otherwise,  to  the  king — Accepted  by 
him,  and  followed  by  his  decrees-arbitral — Disposing  of  the  whole 
points  in  dispute — Commission  of  surrenders  and  teinds — Distin- 
guished from  the  Conunissioners  for  plantation  of  kirks,  and  valua- 
tion of  teinds — Act  1606,  c.  17,  restoring  bishops  to  their  estate, 
dignity,  and  spiritual  rights — ^Their  chapters  also  restored  by  1617, 
c.    2 — Presbytery    re-established,  1638 — Episcopacy   restored   by 
1662,  c  1— And  finally  Presbytery  by  1689,  c.  3,  and  1698,  o.  5, 
19-48.    New  arrangement,  by  which  the  management  of  the  teinds 
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was,  by  the  Act  3  and  4  Will.  IV.,  transfeired  to  the  Com- 
roisfiioners  of  Woods  and  Forests — Other  relatiye  Acts  specified 
and  explained,  whereby  the  legal  title  with  regard  to  these  matters, 
and  the  institution  of  suits,  and  general  conduct  of  that  department, 
is  vested  in  the  said  commissioners,  acting  in  the  name  of  the  Lord- 
Advocate,  for  behoof  of  the  Crown,  48-»52. 

Pbescriptiok,  positive  and  negative,  and  difference  between  the  two, 
explained,  405.  The  right  of  teinds  itself  does  not  suffer  prescrip- 
tion— ^In  an  action  for  bygone  teinds,  the  titular  cannot  carry  his 
claim  farther  than  the  forty  years  preceding — A  wadset,  or  redeem- 
able grant  of  teinds,  does  not  vest  an  absolute  right  in  the  holder, 
but  is  a  habile  title  of  prescription — No  length  of  possession  upon 
tacks,  can  do  more  than  render  them  unquarrellable  during  their 
time — ^Possession  on  other  titles,  whether  it  founds  prescription,  or 
to  what  extent  it  operates — ^Effect  of  the  Act  1600,  c.  14,  as  pro- 
tecting the  Crown  against  the  neglect  of  its  officers — Important  case 
of  Eyemouth,  409, 410.  Question  as  to  a  right  to  teinds,  founded  on 
an  apprising,  which  had  remained  personal — Question  as  to  a  right 
to  all  title,  which  the  disponer  had  followed  by  possession  for  more 
than  forty  years — ^A  claim  to  a  titularity,  founded  neither  on  infeu- 
dation  valid  per  se,  or  validated  by  prescription,  disallowed — The 
negative  prescription  not  applicable  to  cases  of  alleged  dereliction  by 
non  utendo,  but  sustained  by  contrary  use  of  payment,  417*  And 
cases  on  this  subject — Bes  merce  facultatu  not  subject  to  prescrip- 
tion— Minors  protected  from  the  effect  of  both  prescriptions 
— Case  of  the  quinquennial  prescription,  and  relative  decisions*— 
Rights  of  patrons  under  the  Act  1690  and  1693,  and  important  deci- 
sion thereon — Vacant  stipends  formerly  applicable  to  pious  uses,  but 
now  appropriated  to  the  Widows'  Fund,  429.  The  maxim  of  the 
canon  law  as  to  decennalis  et  trienndlis  possessor,  imports  merely  a 
presumption  liable  to  be  defeated  by  contrary  proof,  431.  Jurisdic- 
tion, 432.  Act  1707,  power  of  the  Court  in  supplying  the  lost 
registers,  where  the  originals  had  been  burned  by  the  well-known 
fire—^Acts  50,  Geo.  III.  c.  12,  and  53  Geo.  HI.  c.  64,  and  im- 
port thereof,  explained,  438.  6  Geo.  IV.  c.  120,  and  import  thereof, 
explained — Relative  act  of  sederunt  to  the  above  statute,  and  to  the 
form  of  process  in  the  Teind  Court,  440  et  seq.  Enactments  of  1 
and  2  Vict.  o.  116,  regarding  localities,  &c. — ^Also  Act  of  Sederunt, 
20th  June  1838,  and  enactments  thereof,  444.  Act  2  and  3  Vict. 
regulating  the  judicial  business  of  the  Court-^Court  of  Session, 
Act  1850, 446.  Explanation  as  to  localities — ^And  case  of  Weather- 
stone  and  others — Farther  cases  as  to  localities,  448-466.  Small 
Stipend  Acts,  466  et  seq.  Disjunction  and  erection,  and  cases 
thereon,  under  7  and  8  Vict.  o.  44. 

Stipend. — ^All  persons  uplifting,  or  intromitting  with  the  teinds,  incur 
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a  liability  for  the  minister's  stipend — ^Various  cases  on  this  point — 
Stipend  not  due  to  minister  after  deposition  by  a  Synod — Bat  no 
sentence  short  of  deposition  has  that  effect — ^A  church  not  vacant, 
merely  because  the  minister  desists  preaching — ^though  not  deprived 
by  the  Council,  or  by  any  Church  Court — Other  questions  with  re- 
gard to  the  right  of  stipend,  282-286. 
TsiNDs  or  Tithes. — The  nature  and  origin  of  tithes — Foundation  of 
the  right  in  Scotland — Personal  tithes  never  acknowledged  there,  8. 
Description  of  the  only  tithes  known  in  our  law  or  practice — ^Ez* 
planation  of  decimce  garhalei,  otherwise  termed  decimce  rectaricB,  or 
the  greater  tithes,  as  distinguished  from  the  lesser  or  vicarage  teinds, 
as  due  to  the  vicar,  8,  9.  The  right  originally  belonged  to  the 
pastor  or  rector  of  the  parish,  agreeably  to  the  maxim,  decinwe  de- 
hentur  parocho,  although  that  rule  never  prevailed  universally,  10. 
Various  devices  by  which  the  teinds  were  diverted  from  the  hands  of 
the  clergy,  and  passed  into  other  channels — ^Infeudations  and  other 
irregular  grants  practised  until  condemned  as  illegal  by  the  Lateran 
councils — ^Yiews  of  Mr  Erskine  on  this  subject  not  exactly  correct, 
and  explanations  thereupon,  12-16.  Teinds,  or  the  spirituality  of 
the  benefice,  not  included  in  the  Act  of  Annexation,  25.  Great 
abuse  of  the  temporality  of  the  Church — This  the  state  of  matters 
when  the  Reformation  occurred — Fate  of  the  teinds  under  that  re- 
volution, whereby  they  fell  to  the  Crown  as  bona  varanHa,  and 
became  subject  to  lavish  and  improvident  grants  to  favourites,  and 
gave  occasion  to  much  abuse,  by  erections  and  otherwise,  in  order 
to  check  which,  the  Act  of  Annexation  was  passed — No  provision 
made  for  the  Protestant  clergy  serving  the  cure — Their  claim  to  the 
whole  patrimony  of  the  Church  rejected,  whereby  they  were  left 
without  settled  maintenance — Attempts  made  for  this  end  by  various 
measures — ^Assumption  of  Thirds,  Commission  of  Plat,  &c.— But  these 
evaded  in  various  ways,  and  the  condition  of  the  clergy  left  entirely 
precarious,  25^  26.  This  the  state  of  things  on  the  accession  of 
Charles  I. — Who  adopted  the  measures  which  ended  in  the  submis- 
sions and  decrees-arbitral  {See  Church) — The  practice  of  drawing 
teinds  then  abolished,  with  all  its  abuses  and  vexations,  and  in  place 
of  drawing  the  teind  ipsa  corpora^  it  was  settled  by  the  king's  decree, 
ratified  by  the  Act  1683,  sees.  17  and  19,  that  the  Teind  should  be 
commuted  for  a  certain  proportion  of  the  rent  of  the  land,  fixed  at  one- 
fifth,  upon  a  regular  valuation  by  commissioners  appointed  under  the 
said  Acts,  36;  and  every  heritor  was  thereupon  entitled  to  pur- 
chase his  teinds  at  a  certain  number  of  years'  purchase — The  nature 
and  distinction  of  teinds,  parsonage  and  vicarage,  fully  explained, 
52-54.  Teind  fish,  54,  56,  Distinction  between  parsonage  and 
vicarage,  53,  54 ;  also  57,  5S,  Case  of  grass  land,  whether  subject 
to  parsonage  teind,  and  cases  thereupon,  59-66.     Waste  lands  re- 
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claimed  from  the  sea  bj  embankment,  or  from  lakes  by  draining, 
not  telndable,  and  cases  thereupon,  66-72.    Doubts  as  to  some  of 
the  decisions  on  this  point,  72.    Glebes  privileged  with  an  exemp- 
tion from  teinds,  73.    Crown  lands — ^The  Eing^s  Park  attached  to 
Holyrood  House  exempt  firom  payment  of  teind ;  but  certain  lands, 
connected  with  tbe  Palace  of  Linlithgow,  subject  to  the  paymoit  of 
teinds — The  same  found  in  the  case  of  Falkland — ^The  same  found 
in  a  later  case,  74,  75.    Account  of  the  lands  held  cum  decimis  in- 
elusiM  nunquam  antea  s^aratis — Their  privilege  of  exemption 
iVom  teind,  and  how  far  they  are  entitled  to  such  exemption, 
and  its  origin,  the  subject  of  doubt — But  the  legal  exemption  held 
to  apply  to  lands,  with  the  teinds  included,  and  from  which  they 
have  never  been  separated — The  opinions  of  our  chief  lawyers  on 
this  point  involved  in  obscurity  and  error,  and  their  authority  has 
been  in  a  great  measure  diBregarded--Opinions  of  Craig  and  other 
eminent  writers  have  been  held  unsatisfactory,  77,  78.    And  con- 
demned by  Lords  Corehonse  and  Mackenzie — Lord  President  Blair's 
opinion  as  to  the  nature  and  origin  of  these  titles — Lord  Mackenzie's 
remarks  on  Lord  President  Blair— The  views  of  the  author  on  this 
subject,  78-108.    The  law  of  England  has  dealt  with  it  according  to 
sounder  views,  109.    Review  of  all  the  decisions  on  this  subject,  110- 
131.     Conclusion  deducible  from  these  authorities— State  of  the 
teinds  after  the  troubles  of  the  Reformation  had  subsided  into 
settled  order — Teinds  now  passed  from  the  restraints  of  the  canon 
law,  and  were  freely  held  by  lay  titulars — ^At  the  same  time  still 
considered  as  a  separate  tenement— A  right  to  lands  merely,  without 
mention  of  the  teinds,  will  not  carry  the  latter  subject,  unless  it 
shall  appear,  from  clear  indications,  that  it  was  truly  the  meaning 
and  purpose  of  tbe  parties  to  convey  both — ^This  adopted  by  the 
Court  as  a  general  principle,  and  a  detail  of  the  various  eases  in 
which  this  has  been  held  as  a  settled  rule,  131^139.    Terms,  suffi- 
cient or  not  sufficient,  to  carry  a  right  to  the  titularity  of  a  parish, 
140.      Effect    and  application  of  the  positive  prescription    to  a 
personal  title  to  teinds,  146.    Teinds  were  held  by  provostries  and 
other  minor  institutions ;  the  chapel-royal  at  Stirling — ^Account  and 
constitution  of  it — And  of  various  questions  regarding  these  institu- 
tions, 155.  Teinds  held  in  tacks — ^Powers  of  the  commissioners  named, 
in  1617 1  to  fix  a  constant  stipend  for  all  kirks  of  a  certain  amount, 
and  to  lay  the  burden  on  the  tacksmen  of  teinds,  and  to  indemnify 
them  by  prorogating  their  tacks,  158.    Many  prorogations  granted 
for  periods  exceeding  100  years-^Requisites  of  these  tacka— And  the 
mode  of  putting  an  end  to  them  by  inhibition — Thirlage,  account  of  it 
in  its  application  to  teinds,  166.    Teinds,  valuation  and  sale  of — 
Teinds,  by  the  king's  decrees- arbitral,  became  convertible,  by  a  pro- 
cess of  valuation,  into  a  fifth  part  of  the  constant  rent,  payable  anno- 
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ally — Mutnal  advantages  of  this  arrangement  to  the  heritor  and  the 
titular — Ratified  by  the  parliament  in  1633,  and  rule  of  yaloation  es- 
tablished by  the  king,  and  power  given  to  the  oommissioners  named  to 
value  teinds,  and  to  authorise  the  sale  thereof---To  receive  reports  from 
the  sub-commissioners  appointed  in  each  presbytery  to  value  teinds,  of 
which  the  proof  was  adduced  before  them — Rule  of  valuation  laid  down 
by  the  decrees-arbitral — ^Erroneous  view  of  this  rule  by  Lord  Stair, 
and  correct  view  by  Mr  Erskine,  168-171.  The  benefit  of  a  valuation 
obtained  by  a  regular  process  before  the  Court  of  Teinds — The  form 
of  the  summons  in  that  case,  and  for  defences  being  lodged,  and  the 
matter  disposed  of  by  the  Lord  Ordinary — ^Power  given  to  the  com- 
missioners to  receive  the  reports  from  the  sub-commissioners  of 
presbyteries,  and  to  allow,  or  disallow  them,  according  to  circum- 
stances, 171, 172.  Reports  of  sub- oommissioners,  so  long  as  they 
were  acquiesced  in  by  the  parties,  constituted  the  rule  of  settlement 
between  them — But  they  had  no  legal  authority  until  sanctioned  by 
the  High  Commission,  172.  Valuations  by  private  agreements  dis- 
couraged— ^Erroneous  decisions,  and  cases  of  Airlie  and  Dunlop,  Act 
1633,  c.  17 — Every  heritor  to  have  the  leading  of  his  own  teinds,  and 
the  option  of  buying  them,  179.  Practice  of  the  commissioners  under 
the  statutes — The  minister  required  to  be  a  party  in  valuations, 
185.  Attempts  to  obtain  approbation  of  the  Court  for  valuations  of 
the  teinds  separately,  discouraged — ^Act  of  Sederunt  25^  relative  to 
the  Judicature  Act  of  6  Geo.  lY.  c.  120  and  the  form  of  a  summons 
of  valuation  regulated — Proceedings  in  the  process — ^Proof  and  pro- 
ceedings relative  to  a  scheme  of  valuation — Question  as  to  a  subsist- 
ing lease  being  the  rule  of  valuation.  Claims  of  deduction  from  the 
teindable  rental,  on  account  of  circumstances,  held  to  be  accidental, 
disallowed — Case  of  grassums  stipulated  for  in  a  tack — Observations 
of  Lord  Eldon,  in  the  case  of  Queensberry,  considered ;  whether  the 
rent  in  the  current  lease  is  to  be  held  as  the  rule  in  questions  of 
valuation.  Claims  of  deduction  allowed,  or  disallowed  from  the 
teindable  rental,  202,  203.  Proceedings  of  the  sub-commissioners 
renewed  by  the  High  Commission  after  the  Restoration— Objection 
to  decrees  of  the  sub-commissioners,  not  cut  off  by  the  negative  pre- 
scription, but  lost  by  a  contrary  use  of  payment — ^Decrees  of  the  High 
Commission  cannot  be  derelinquished  by  over-payments — ^Various 
cases  on  that  subject — ^Finally,  the  case  of  Madderty ,  178-220.  Sales 
of  teinds — Right  of  the  heritor,  upon  a  valuation,  to  purchase  his 
teinds — ^Price  of  all  teinds,  which  may  be  sold,  to  be  estimated  at 
nine  years*  purchase— The  same  being  first  converted  into  money — 
Certain  teinds  cannot  be  sold — Though  they  may  be  valued,  222. 
Waabamdicb. — Nature  of  this  obligation  as  applied  to  teinds — Opinions 
of  Craig  and  Lord  Stair,  as  proved  or  illustrated  by  various  old  de- 
cisions—Opinion of  Sir  John  Connell  as  to  the  effect  of  a  clause 
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of  warrandice  in  general  tenns,  doubted,  294 — The  practice  of  the 
Court  on  this  subject,  and  the  numerous  cases  distinguished  by  great 
diversity  of  opinion,  detailed,  358 — Noted  case  of  Horn  against  the 
Marquis  of  Breadalbane— A  reyersal  of  the  decision  of  this  Court  by 
the  House  of  Lords — ^The  views  stated  by  the  judge,  who  proposed 
the  reversal,  which  have  led  to  an  entirely  new  view  of  this  subject — 
The  former  views,  in  substance,  repeated  in  the  case  of  Temple  Sin- 
clair against  Lord  Breadalbane,  and  reversal  of  that  judgment — 
Various  other  decisions  on  the  same  subject,  and  cases  particularly 
stated— Case  of  Drummond  v.  the  Marquis  of  Montrose,  and  a 
specialty  pleaded  in  that  case,  founded  on  the  nature  of  a  feu -con- 
tract, and  the  permanency  of  the  obligation  thereby  incumbent  on 
the  several  parties — ^Decision  of  this  Court  appealed  to  the  House  of 
Lords,  and  fully  heard  there,  but  judgment  deferred — Observations 
by  the  author  on  these  cases. 


THE  END. 
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